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ABSTRACT

In classical international law, States alone were the makers and subjects of the law. Times
have changed. Contemporary international law admits, not only States as its subjects but also
individuals and international organisations; it controls not just the needs of States but also
the needs of individuals as it continues to venture into areas which, in the classical era, were
exclusively reserved to domestic law. The fact that international law now applies to entities

other than States is no longer a subject of controversy both in theory and practice.

On the contrary, the question relating to whether international law could originate from a
source other than through the consent of States in the positivist sense of the law has remained
a question of controversy. The question has been made more complex by the multiplicity of
international institutions created by States and vested with authority to perform the functions
entrusted to them under international law. The functions they perform influence the
behaviours and expectations of both States and individuals; but the powers they exercise
belong to the States which delegated the powers. Since the powers are delegated by States, it
should follow that the powers be confined by the very fact of delegation to the functions for
which the powers had been granted. Such powers cannot be used for any other purpose,

perhaps.

With this in mind, the question sought to be answered in this work is whether the powers
granted to International Court of Justice to “decide disputes” — article 38(1) of the Statute of
the Court) — implicates the power of judicial lawmaking. In other words, whether rules and
principles arising from the decisions of the Court can be properly referred to as rules and
principles of international law. The question becomes quite intriguing when placed within the
context of article 38(1)(d) and article 59 of the Statute of the Court on the one hand, and the

practice of the Court and of the States appearing before it on the other hand.

Articles 38(1)(d) provides: “subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various nations, as subsidiary means
for the determination of rules of law.” By article 59: “The decision of the Court has no

binding force except between the parties and in respect of that particular case”.



Notwithstanding the language of the above provisions, it is shown in this work that like
judges in municipal law, judges in the ICJ lay down rules and principles having legal
implications for the decisions in subsequent cases as well as for the conduct of States, in
general, regarding areas within the degrees of the settled case-law of the Court. It is
accordingly argued that to the extent that rules and principles in the decisions of the Court
are relevant as rules and principles of international law (in subsequent decisions of the
Court) to the determination of international law rights and obligations of States, judicial
decisions in article 38(1)(d) are a source of international law. This is notwithstanding the
unhelpful language of paragraph (d) and the influence of article 59. Concerning article 59,
the writer argues that the article has no bearing on the authority of judicial decisions in
article 38(1)(d); its real function being to protect the legal rights and interests of States from

a decision given in a case to which they were not parties.
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Chapter One
Introduction

These changes have underlined the importance of the Court's second
function. For it now happens with greater frequency than formerly that, on
a given topic, no applicable precepts are to be found, or that those which do
exist present lacunae or appear to be obsolete, that is to say, they no longer
correspond to the new conditions of the life of peoples. In all such cases, the
Court must develop the law of nations, that is to say, it must remedy its
shortcomings, adapt existing principles to these new conditions and, even if
no principles exist, create principles in conformity with such conditions.
The Court has already very successfully undertaken the creation of law in a
case which will remain famous in the annals of international law (Advisory
Opinion ..."Reparation for injuries suffered in the service of the United
Nations").!

The ICJ is a permanent international court with power of adjudication over claims submitted
to it by States accepting its jurisdiction. Articles 7 and 92 of the Charter of the United Nations
established the Court as its principal judicial organ. The Charter is supplemented by the
Statute of the Court which is annexed to the Charter as an integral part thereof.? It is the
successor to the Permanent Court of International Justice (PCI1J) established under the League
of Nations Covenant, except that the Statute of the 1CJ, unlike that of the PCIJ, is annexed to
the Charter of the United Nations.> The functions and procedures of the two Courts are the

Same.

By its Statute, the Court performs two main functions: the first is to settle legal disputes
submitted to it by States; the second is to answer legal questions submitted to it by organs
permitted to do so. In addition to these functions expressly granted by its Statute, the Court

performs a general lawmaking function as an incidence of its law-application function. In a

! Separate Opinion of Judge Alvarez in Fisheries case (United Kingdom and Norway), ICJ Rep 1951, 116, 146. Judge
Alvarez was alluding to “the rapid and profound changes in international life”, which followed the end of the Second World
War. These changes, no doubt, include the liberalisation of the domain of international law in the areas of human rights; the
emergence of powerful international organisations and the supranational application of international law. The Judge thought
these changes “greatly affected the law of nations”.

2 Article 92 of the Charter

® Ibid



very significant way, this lawmaking function assists the Court in the performance of the
aforementioned dual functions bestowed on it by its Statute. This, as explained in the body of
this work, is because the Statute mandates the Court to perform its functions in accordance
with international law (as contained in its article 38(1)), within a legal sphere that lacks a
central legislature, resulting in inadequate legislative interventions. This necessarily results in

gaps in the law the Court shall apply.

The lawmaking function of the Court finds some formal expression in article 38(1)(d) of its
Statute. This article allows the Court to use judicial decisions as subsidiary means for the
determination of rules of law. Notwithstanding, it appears from a large portion of the
literature on article 38(1) and, on the face of article 38(1) itself (particularly its paragraph
(d)), that judicial decisions, though mentioned in the article are not a source of international

law in accordance to which the Court is expected to perform its functions.

In stark contrast to this conventional approach to the issue of sources of international law, this
thesis is clearly advancing the opposite claim: the judgments of the ICJ are indeed a source of
international law. The thesis will substantiate this argument by a careful analysis of the case

law of the ICJ in the following chapters of this work.

This chapter, however, shall aim to shed light on the more theoretical aspects which surround
this novel claim of the thesis. Even if we ultimately accept that the judgments of the ICJ are a
source of international law, the question remains as to why we should accept that the case law
of the ICJ performs such a function. How are we to account for the conventional approach of
the sources of international law, besides the purely grammatical interpretation of Article
38(1) (which will be elucidated in Chapter three), can the claim that this thesis is advancing

be reconciled with our current understanding of international law theory?



The thesis will argue that the conventional approach to the sources of international law is, by
and large, the product of an outdated conception of international law, which was influenced
by notions of sovereignty and positivism that held sway during the early 20th century and
have found their expression in Article 38(1). However, much more importantly, this largely
historical account of international law coheres with neither our current understanding of

international law nor the evolution of the role of the 1CJ within international law.

In the following sections of this chapter, these issues will be elaborated in greater detail.
Sections 1-3 will analyse the theoretical underpinning of the conventional account that the
judgments of the ICJ are not a source of international law: these are sovereignty, positivism
and the corresponding place of the judge in positivist accounts of the law. Similarly, section
4 will discuss the limitations imposed on the ICJ. The remaining sections 5-7 will shift the
focus of the analysis to the ICJ itself. Section 5 highlights the fact that the 1CJ straddles the
divide between common law and civil law, as an international court of justice. Section 6
stresses that the ICJ also occupies a unique position in the international community of
proliferated dispute resolution mechanisms. For these reasons, section 7 concludes that the
ICJ should be an integral part of international lawmaking process. Section 8 briefly details

the signposting of the following chapters.

1.1 Sovereignty

The traditional conception of sovereignty in international law presupposes that States, being
sovereign, were independent of other States, and of the totality of the international
community. As sovereigns, they were subject to no other being, but to their own will alone.
This voluntarism is the direct consequence of State sovereignty reflected in the rule of
consent which is inherent in the nature of international law. Such rules as international law

reflect the will and consent of States; no State can be compelled to submit its dispute to
3



judicial settlement without its consent,* are part of the bundle of rights contained in the notion
of State sovereignty.

In his discussion of the limitations on the judicial settlement of international disputes,
Lauterpacht placed the concept of sovereignty at the centre of the limitations. He asserted that
sovereignty manifests itself in two major ways: (a) the right of a State to determine the future
of international law by which it will be bound; and (b) the right to determine the content of
existing international law in a given case. He located the theoretical foundation of the former
in the positivist doctrine, which is more fundamental in international legislation;> he thought
the second included the rule that a State is not bound to submit to judicial settlement without
its consent.® A practical application of the latter rule is manifest in the general voluntary
nature of the jurisdiction of international courts; and as it implicates the nature of the Court’s
jurisdiction, it is one that has followed the Court from its inception.

The real consequence of this conception of sovereignty lies in the rule that no State can be
bound by a law without its consent.” Beyond the State, therefore, there was no other entity
with lawmaking capacity under the traditional international setting. This was reflected in the
reasoning of the PCIJ in S.S. Lotus® that the “rules of law binding upon States ... emanate
from their free will ... and established in order to regulate the relations between those co-
existing independent communities or with a view to the achievement of common aims”.° This
reasoning did not only affirm the consent-based nature of international law, it also clearly
took cognisance of the traditional international law setting where States alone were the

subjects of the law and the only actors on the international plane. The rule that States as equal

* Under international law, “no State can, without its consent, be compelled to submit its disputes with other States to either
mediation or arbitration, or to any other kind of pacific settlement” — the Status of Eastern Carelia, Series B No. 5, p. 27.
Patrick Kelly, “The International Court of Justice: Crisis and Reformation”, 12 Yale J Int’l L, 342, 343, (1987) (stating that
“the acceptance of compulsory jurisdiction requires the surrender of an element of sovereignty”)
Z Hersch Lauterpacht, Function of Law in the International Community, p. B2 (Connecticut: Archon Books 1966)

Ibid, p. 4
" See Sovereignty and Federation in International Law in International Law Collected Papers of Hersch Lauterpacht, 7 (Vol.
3, E. Lauterpacht ed. Cambridge: Cambridge University Press, 1977)
8 Series A, No. 10 (1927), Judgment of September 7, 1927,
® Ibid, p. 18



sovereigns were the only subjects of the law foreclosed the possibility of the recognition of
another entity capable of creating international law.*

States exercise their sovereignty in the creation of international law by way of consent. The
rule that no State is bound without its consent naturally makes consent the yardstick for
measuring the validity of a rule as a rule of international law. It would follow that the rule of
State consent is a major obstacle to the acceptance as a rule of law, a rule that did not directly
emanate from States. This invariably questions the competence of the ICJ to make or develop
international law within a legal space dominated by States when States are readily ascribed
the function of the sole makers of the law. This poses a theoretical barrier to the acceptance
of the decisions of the ICJ as a source of international law.

It is, however, no longer a safe ground of argument to continue to rely on the era of the
prevalence of absolute sovereignty to judge the progress of international law in an era in
which the statists approach to the creation of international law has been weakened. This
weakness arose, not only from the fact that the concept of sovereignty has been liberalised to
such an extent that the relations of States inter se are no longer solely regulated by the rules
they have agreed upon in advance, but also by the roles international organisations now play
as important actors in the international sphere. This new trend is also evident in the entities
that are now able to carry international law rights and obligations. The contemporary reality
of the liberalised international space to cover entities other than States is that the behaviours
of States are now readily influenced and sometimes controlled by rules emanating from
entities other than States — examples are international organisations and international

Courts.™

10 See Anthea Roberts & Sandesh Sivakumaran, “Lawmaking by Nonstate Actors: Engaging Armed Groups in the Creation
of International Humanitarian Law” 37(1) the Yale Journal of Int’l L. 108, 112 (2012)

1 patrick Tangney, “The New Internationalism: The Cession of Sovereign Competences to Supranational Organizations and
Constitutional Change in the United States and Germany.” 21 Yale J. Int’l L. 395, 402, 404 — 406 (1996) (stating that States
which joined the IMF agreed to cede some control over monetary policies and exchange rates by agreeing to be bound by the
rules specified by IMF) There also are the International Labour Organisation (ILO), the International Civil Aviation

5



In making the foregoing point, the writer is aware that the fact that there is no express State
consent to rules made by an international organisation or court is not conclusive of lack of
consent. So long as international organisations and international courts are established
through state consent, the organisations remain the creation of States in exercise of their
sovereignty. By that initial consent, international organisations and courts exercise, not their
own powers, but the powers of States that established them, even in the instances that they
exercise incidental powers which are not expressly granted by States. As a corollary, the rules
and regulations made by an international organisation bind the States that have consented to
membership of that organisation. Accordingly, consent may well be blurred to the extent to
which organs of a particular organisation are allowed to make rules, take decisions and
enforce them against States, but at the root, and indeed the real source of the legitimacy of
such organisations and the rules they make is the consent of State parties to the establishment
of the organisation.*?

To understand the intricate operation of consent in modern international law, the highlight of
the modern view of consent should be on the fact that international organisations and courts
now readily exercise implied or incidental powers that appear, sometimes, to overshadow the
powers expressly granted; and that to this exercise of implied powers, States generally
acquiescence. Any theory of international law that concludes from an obscurity of state
consent in the exercise of powers by international organisation or courts to argue that the rule
of state consent no longer controls can only be self-destructive.

It is, therefore, important to bear in mind that though the relevance of sovereignty and state
consent to the creation of international law has been tampered by signs and events of

modernity, sovereignty still remains the bedrock of international law, and the rule of state

Organisation (ICAO), the various regional organisations now existing, among others.
12 Oren Perez, “Purity Lost: The Paradoxical Face of the New Transnational Legal Body”, 33(1) Brook. J. Int’1 L 1, 6 (2007)
(reminding us that such acts as ratification, acceptance, approval and accession are all manifestations of consent).

6



consent the fountain from which international law springs to life.”® In the realm of
international lawmaking, therefore, state consent as encapsulated in the notion of sovereignty,
still controls. The writer has been quite conscious of this in his argument that decisions of the
ICJ are a source of law. Hence, as shall be seen in chapter two, the writer sought to base his
argument on the implied consent of States. The writer argued that implied consent is
deducible from the consent to the Statute of the Court and from the habitual practice by

which States rely on the decisions of the Court as authoritative.
1.2 Positivism

The strict positivist doctrine which prevailed in the 19™ — early 20™ Centuries saw law only
through the lens of the formal will of a sovereign. A rule is not a rule of law if it does not
proceed from a sovereign being through a formal lawmaking procedure. The strict positivist
understanding of law feeds on the concept of sovereign equality as a basis of distinguishing
between legal and non legal rules. Their argument followed the traditional statists nature of
international law, where absolute sovereignty reigned supreme, and where States where the
only subject of international law. States being sovereign equals and the only subjects of the
law, it must be States alone that are capable of creating the law that govern their conducts.
This view excluded all rules that emanated from sources, other than treaties and customary

law, from the purview of international law.** According to John Henry Merryman, “...state

BCesare P.R. Romano, “The Shift from the Consensual to the Compulsory Paradigm in International Adjudication: Elements
for a Theory of Consent”, 39 International Law and Politics, 791, 793 and 795 (2007) (agreeing that the principle of consent
constitutes the basic constitutional doctrine of the law of nations)

¥ Hersch Lauterpacht, “Westlake and Present Day International Law”, in International Law Collected Papers of Hersch
Lauterpacht 385, 393 (Mol. 2, E. Lauterpacht ed. Cambridge: Cambridge University Press, 1975) (stating that under the rigid
positivist formula only customs and treaties are sources of international law); Lauterpacht, Function of Law”, note 5, 57,
(stating that “the rigid positivist believes that nothing short of a rule of conduct expressly accepted by States possesses the
authority of a rule of international law”.)
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positivism, as expressed in the dogma of the absolute external and internal sovereignty of the

state, led to a state monopoly on lawmaking”.™

In view of what has been said above about sovereignty, the tenability of the strict positivist
understanding of international law in contemporary international law remains to be seen.
Indeed the concept of sovereignty, as now understood, does not make it impossible for States
to accept rules of law emanating from international institutions in furtherance of the specific
activities for which States have themselves created the institution. As aptly argued by

Lauterpacht:

As there is nothing in the current doctrine of sovereignty which should lead

us to adopt the rule that states only are the subjects of international law, so

there is nothing in it which should compel us to adopt the purely positivist

view in the controversy touching the sources of international law.*®
It is, therefore, safe to assert that the collapse of the traditional stricture of sovereignty now
questions the tenacity of the strict positivist view on the sources of international law. This in

turn would question any argument that seeks to disapprove judicial legislation on the basis of

positivism.
1.3 The Office of the Judge is to Interpret and not to Make Law

Article 38(1) expressly requires the ICJ to “decide” disputes. This formulation is in line with
the office of the judge in other systems of law: judges are to decide and not to make law.*’
The desire to keep the lawmaking and law-application functions separate creates abhorrence

towards judicial legislation. This, perhaps, explains the caution which every system exercises

%5 John Henry Merryman, The Civil Law Tradition, 22 (2d ed. 1994) cited in Ryan McGonigle, “The Role of Precedents in
Mixed Jurisdictions: A Comparative Analysis of Louisiana and the Philippines”, 6(2) EJCL, July 2003, (available at
http://www.ejcl.org/62/art62-1.html)

'8 Hersch Lauterpacht, “Westlake and Present Day International Law”, note 14, p. 393; Quincy Wright, “Legal Positivist and
the Nuremberg Judgment”, 42 Am. J. Int’l L 405, 407 (1948) (arguing that due to lack of a workable legislature, it is not
practicable under international law to leave the adaptation of the law to the legislation and require the courts to be
positivists.)

Y Martin Shapiro, “Judges as Liars” 17 Harv. J. L. & Pub. Pol’y 155, 155 (1994) (arguing that “courts, by their very nature,
are institutions designed to resolve conflicts between parties™)
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towards the recognition of judicial decisions as a formal source of law. It is believed that
judicial legislation is a dangerous usurpation of legislative powers, and one that provides
incentives for the tyranny of the judiciary. Accordingly, judicial legislation is seen as
“...derogatory to the sovereignty of the people to subject the citizen, not to the law of the
State, but to the magistrate’s personal judgment as to what is right”.'® Judicial lawmaking
also had to labour under the influence of Baron de Montesquieu. Under his teachings the
judicial role was underpinned by two important ideas. The first idea was that the judge was
nothing more than the mouth of the law; she is forbidden from adding anything to the law.
The judge was only to expound what was already inside the statute.'® The second idea was
that the judge’s function was to be that of a legislative referee; this was to the effect that only
the legislature can resolve legal questions and when the judiciary decides a case it does so
through the will of the legislature.”® These, perhaps, account for the observation that the
criticisms against judicial innovation is delivered with “a pejorative overtone which implies
that judges who ‘create’ rather than find the law somehow usurp the legislator’s function and

profane their own”. 21

Judges, national or international, understand this sentiment. Hence they tread cautiously and
would not admit the role they play in lawmaking, albeit, obvious. According to Robert
Jennings, the most important requirement of the judicial function is to be seen to be applying
existing, recognized rules, or principles of law even when he creates a new law.? This may

explain why judges often make such statements as “Undoubtedly a court of law declares what

®Hersch Lauterpacht, “The So-Called Anglo-American and Continental Schools of Thought in International Law”, 12 Brit
Y.B Int’l. L, 31, 56 (1931)

% Mario Ascheri, “A Turning Point in the Civil-Law Tradition: From Ius Commune to Code Napoleon”, 70 Tul. L. Rev.
1041, 1042 (1995-1996)

2 |bid

2 Jack G Day, “Why Judges Must Make Law” 26(3) Case Western Reserve Law Review, 258, 258 (1975-1976)

2 Robert Jennings, “The Judicial Function and the Rule of Law in International Relations”, in International Law at the Time
of Codification, Essays in Honour of Roberto Ago, 4 vols. (Milan, 1987), 111, pp 141-142, cited in Mohamed Shahabuddeen ,
Precedent in the World Court, 232 (Cambridge: Cambridge University Press, 1996)
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is the law, but does not legislate”. 2 No wonder, John Austin spoke of “the childish fiction

employed by ... judges that ...common law is not made by them”.?* And he supposed that the
common law “is a miraculous something made by nobody, existing ... from eternity and
merely declared from time to time by judges”. ** In his brief but blunt article, Martin Shapiro
argued that judges generally make law and lie about it.”® Frederick Schauer appears
unconvinced by the negative theoretical arguments and denials as he argued that it is far too
late in the day to deny that judges are often engaged in the process of lawmaking both in the
context of pure common law decision-making or in the context of the supposed interpretation

of capacious language in statutes.?’

While it is convenient to deny judicial lawmaking, the intricate relationship between judicial
lawmaking and law-application and the fine line that divides the two make it impossible to
completely separate them.”® According to Brierly, the complete separation of the legislative

and the judicial functions is something that exists in the imagination of constitution makers,

2 Judge Tanaka, dissenting, South West Africa Cases (Second Phase), ICJ Rep, 1966, 6, 277. (The Judge was quick to point
out that there is a very delicate bother-line between judicial legislation and judicial declaration).

24 John Austin, 2 Lectures on Jurisprudence 634 (Murray, 5™ Edn. 1885, Robert Cambell, ed) cited in Frederick Schauer “Do
Cases Make Bad Law?” 73 University of Chicago Law Rev. 883, 885 (2006)

%John Austin, ibid. Brierly agreed with Austin’s observation, but he disagreed with, “the lesson that he drew from it ...that
judges should not only drop the fiction but abandon the legislative side of their function altogether” — Hersch Lauterpacht
and C.H.M Wialdock, The Basis of Obligation in International law and Other Papers of late James Leslie Brierly 98
(Oxford, 1958).

% Martin Shapiro, note 17, p.155

Z'Frederick Schauer, note 24, p., 888. Also see DPO Connell, International Law, 12 1965 cited in Cherif Bassiouni, “A
Functional Approach to “General Principles of International Law”, 11 Mich. J. Int’l L. 768, 777 (1980-1990) (arguing that,
“if international law is ... an organic growth reflecting more the life of the international community ... then the creative role
of the judiciary is important, and its pronouncement upon emanations from basic principles significant”.)

% Armin von Bogdandy & Ingo Ve