HONG KONG AS AN INTERNATIONAL LEGAL
PERSON*

by
Dr. Roda Mushkat**

I. Hong Kong’s CLaiM TO “INTERNATIONAL PERSONALITY”

Hong Kong is suffering from a bout of 1997 — induced anxiety
because of the uncertainty relating to its future status. The terri-
tory, formally a British Crown colony, has thrived in the wake of
the United Kingdom’s policy of “benign neglect.” For at least five
decades, Hong Kong has operated comfortably as a “city-state” 1n
all but name, making impressive strides on the socio-economic
fronts. Unless this pattern of autonomy extends beyond 1997,
Hong Kong could arguably lose its remarkable vitality

Insiders and outsiders alike understand this threat to its vitality.
Even the control-minded Chinese officials emphasize Hong Kong’s
autonomous nature, as evidenced by its willingness to enter mto a
legally binding agreement to that effect with Great Britain. This
notwithstanding, the degree to which post-1997 Hong Kong may
act in an independent fashion remains subject to conflicting
interpretations.

This Article will demonstrate that the territory can legitimately
ground its autonomous aspirations in legal argument. Although the
official representations and scholarly analyses have yet to make
this point, Hong Kong can effectively claim to have an interna-
tional legal personality and its corresponding rights and obliga-
tions. This claim falls short of sovereignty, yet it is nonetheless
highly significant. The sections that follow explore this thesis from
both a theoretical and a practical perspective.

* The research for this paper was undertaken while the author was a visiting scholar at
Yale Law School, Yale University.

** LL.B., The Hebrew Umversity of Jerusalem, 1968; Postgraduate Diploma in Inter-
national Law, University of Manchester, 1973; LL.M., Victoria University of Wellington,
1978; LL.D., UNISA, 1978; Sentor Lecturer 1n Law, Umversity of Hong Kong. Dr. Mushkat
has been teaching courses in International Law and Public Law at the University of Hong
Kong since 1979. She s the author of several publications 1in the areas of international law,
public law, and philesophy of law.
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While not regarded by international law writers as an “estab-
lished legal person,” Hong Kong may nonetheless present a claim
to “international personality’”® founded on several recognized
grounds: (1) from 1ts legal proximity to states; (2) by analogy to
special treaty-created international regimes; (3) as an entity sw
generis; and (4) by virtue of the right of self-determination.

Traditional considerations should not prejudge the 1ssue. Since
international legal personality 1s a relative phenomenon that varies
according to the progressive requirements of international life,” the
determination of Hong Kong’s legal status should be made by an
analysis of the territory’s particular circumstances i the context of
the character and needs of the present international community

A. Legal Proximuty to Statehood

As the author of a treatise points out, “there 1s no generally ac-
cepted and satisfactory modern legal definition of statehood.” Yet,
certain qualifications that “the State as an international legal per-
son should possess” have been commonly admitted as reflecting
the general requirements of statehood under nternational law
These, according to Article I of the 1933 Montevideo Convention
on Rights and Duties of States are: “(a) a permanent population;
(b) a defined territory; (¢) government; and (d) capacity to enter
mnto relations with other States.”

Conceptualized 1n such broad terms, Hong Kong apparently sat-

' International personality denotes a capacity to enter into legal relations in the inter-
national arena and to create the consequent rnights and duties attached to that capacity.
Entities deemed under mternational law to possess international legal personality are the
“subjects” of international law, although not all subjects have the same degree of legal
personality.

2 As observed by the International Court of Justice in its advisory opinion on the Repa-
rations for Injuries Suffered in the Service of the United Nations, “[t]he subjects of law 1n
any legal system are not necessarily 1dentical in their nature or in the extent of their rights,
and their nature depends upon the needs of the community. Throughout its history, the
development of international law has been influenced by the requirements of international
life » 1049 1.C.J. 174, 178 (Apr. 11).

3 JamMEs CrRawroRD, THE CREATION OF STATES IN INTERNATIONAL Law 31 (1979).

+ Montevideo Convention on Rights and Duties of States Adopted by the Seventh In-
ternational Conference of American States, Dec. 26, 1933, 49 Stat. 3097, 165 L.N.T.S. 19, 25
(1936).
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1sfies the formal criteria of statehood. The territory has a popula-
tion (defined as an aggregate of individuals living together in a
community) linked to it on a more or less permanent basis, which
can be regarded as its inhabitants. The physical existence of Hong
Kong as a distinct territorial unit within coherent frontiers is well
established both factually and legally.® An effective government
also exists, exercising jurisdiction over the population and territory
of Hong Kong and displaying fundamental legislative and adminis-
trative competence 1 the collection of taxes, promulgation of laws,
maintenance of order, dispensation of justice, and conduct of social
affairs. Finally, while not formally independent, Hong Kong pos-
sesses considerable latitude to engage 1n international action au-
tonomously. Its international activities include membership and
participation in several international organizations® and multilat-
eral conventions,” as well as negotiation and conclusion of agree-
ments with foreign governments.®

Indeed, the high degree of autonomy enjoyed by Hong Kong in
the management of its external affairs has been reaffirmed in the

¢ See Interpretation and General Clauses Ordinance, Hong Kong Laws, ch. 1 (1989)
(demarcating Hong Kong’s boundaries).

¢ See GOVERNMENT PRINTER, HoNe KoONG, ACHIEVEMENTS OF THE JOINT LiIA1soN GRoupP
AND I1TS SuB-GROUP ON INTERNATIONAL RIGHTS AND OBLIGATIONS: 1985 - May 1990 (1990)
[herenafter AcHIEVEMENTS] for a list which mmcludes the UN Economic and Social Commis-
ston for Asia and the Pacific (ECOSOC); International Bank for Reconstruction and Devel-
opment (IBRD); International Monetary Fund (IMF); UN Conference on Trade and Devel-
opment (UNCTAD); World Health Organization (WHO); UN Commussion on Narcotic
Drugs (UNCND); Food and Agriculture Orgamzation (FAO); International Labor Organiza-
tion (ILO); International Maritime Organization (IMO); Universal Postal Union (UPU); In-
ternational Telecommunication Unmion (ITU); International Telecommunications Satellite
Organization (INTELSAT); International Atomic Energy Agency (IAEA); International
Criminal Police Orgamzation (INTERPOL).

7 Most importantly, Hong Kong 1s a signatory to the 1947 General Agreement on Tar-
iffs and Trade (GATT). It may be interesting to note'that while the EEC countries are
represented by one person in GATT negotiations (i.e., no separate representation from the
United Kingdom or other European countries), Hong Kong has its own representative, sug-
gesting an imndependent economic policy.

8 See Arrangements Regarding International Trade in Textiles, Feb. 25, 1974, in M.J.
Bowman & DaAvip J. Harrls, MULTILATERAL TREATIES: INDEX AND CURRENT STATUS; Agree-
ment with the Government of Guandong on the Supply of Water, Water Supplies Depart-
ment, Fact Sheet 1985. Additionally, negotiation of separate ar services agreements and the
establishment of Hong Kong’s autonomous shipping register are also being contemplated.
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Sino-British Joint Declaration.? This declaration seeks to formalize
Hong Kong’s status as a “separate customs territory” that “may
participate 1n relevant international organizations and nterna-
tional trade agreements (including preferential trade arrange-
ments), such as the General Agreement on Tariffs and Trade and
arrangements regarding international trade n textiles.”’® Addi-
tionally, even after 1997, the Hong Kong Special Administrative
Region (HKSAR) “may on 1ts own, using the name ‘Hong Kong,
China’ maintain and develop relations and conclude and imple-
ment agreements with states, regions and relevant organizations in
appropriate fields including the economic, trade, financial, mone-
tary, shipping, communications, touristic, cultural and sporting
fields.”** HKSAR’s powers also include 1ssuing 1its own currency'?
and passports, regulating immigration to the territory,’® and insti-
tuting official and semi-official trade representation abroad, as well
as authorizing the establishment of consular missions locally **

Notwithstanding whether recognition by other states has a “con-
stitutive”® or “declaratory”!® effect on an entity’s status in inter-
national law,'? the degree of recogmtion accorded to Hong Kong as
an 1nternational person may be highlighted. Ewvidently, Hong
Kong’s trading partners, co-members of the international organiza-
tions referred to earlier, and parties to multilateral agreements rec-

¢ Joint Declaration of the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the People’s Republic of China on the Question of
Hong Kong, Dec. 19, 1984, CMND 9543, reprinted in 23 LL.M. 1366 (1984) [heremafter Sinc-
British Joint Declaration].

19 Jd. Annex I, § 6, para. 3. See also ACHIEVEMENTS, supra note 6.

T Sino-British Joint Declaration, supra note 9, Annex 1, § 11, para. 1.

12 Id. Annex I, § 7.

13 Id. Annex 1, § 14.

“ Id, Annex I, § 11.

15 A “constitutive” effect means that the act of recognition establishes (“constitutes”)
the international personality of the entity in question.

16 A “declaratory” effect means that recognition 1s only a formal acknowledgement of
an already existing state of circumstances, indicating the willingness of the state to treat the
entity as an international person.

17 For a recent analysis of the debate and its practical implications, see S. v. Banda and
others, 82 I.L.R. 388 (Bophuthatswana, Supr. Ct., Gen. Div. 1989). After a thorough exam:-
nation of the authorities and a careful evaluation of the relative merits of the constitutive
and declaratory theories, Judge Friedman concluded (listing fourteen reasons) that the de-
claratory view 1s the more valid and acceptable one.
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ognize and respect the separate identity of the territory.*® The ac-
ceptance overseas of Hong Kong government offices, official
representatives (such as the Hong Kong Trade Development Coun-
cil), and direct dealings m Hong Kong with foreign consular of-
ficers also reflect — apart from a significant range of international
activity — a recognition of Hong Kong’s capacity to engage in in-
ternational relations.

Hong Kong makes no claim to statehood and, therefore, is not
recognized as such despite contentions that it meets the formal cri-
teria of statehood. Nonetheless, the territory’s claim to interna-
tional juridical personality may be based on its capacity to exercise
functions and undertake rights and obligations that are similar to
those exercised by states. -

B. Analogy to Special Treaty-Created International Regimes

As laid down by the International Court of Justice,'® interna-
tional personality is not limited to states alone. Territorial entities
that do not satisfy the criteria of statehood may acquire separate
legal personality under international law Examples mnclude auton-
omous entities created by treaty, commonly known as “interna-
tionalized territories”?° best represented by the (now defunct) Free
Treaty of Danzig. Said to be “carved out” by the international
community and “given life”” in the law of nations as a possible “so-
lution to the problem of conflicting territorial claims and aspira-
tions,”** Danzig was deemed to enjoy legal personality governed by

18 They have indicated, in effect, their acceptance of Hong Kong’s authority to enter
mto international agreements or join international orgamzations and assumed Hong Kong’s
imntention to be responsible for its international acts without recourse to any other govern-
ment (British or Chinese).

18 See generally Reparations for Injuries Suffered in the Service of the United Nations,
1949 L.C.J. 178.

20 The concept has no legal meaning as such and 1s used to describe cases which vary
considerably 1n nature and extent. The analogy here focuses on the aspect of creation of
status by an mternational treaty, subject 1n any event to the proviso that each entity must
be examined for its distinet characteristics.

21 John Kuhn Blemmaler, The Legal Status of the Free City of Danzig 1920-1939: Les-
sons to be Derwed from the Experiences of a Non-State Entity in the International Com-
munity, 1988 Hacue Y.B. InT'L L. 69, 70.
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rules and principles of international law #2

Arguably, the entity envisioned 1n the Sino-British Joint Decla-
ration — the HKSAR — may be viewed from a similar perspec-
tive. “[I|nternationally fixed 1in the interest of peaceful relations
between the East and the West,”?® 1t too was conceived not as a
grant or delegation of powers under the domestic law of a particu-
lar state but as the creation of an international agreement taking
due regard of “historical and political realities,”** such as Hong
Kong’s autonomous character, 1ts role as a major financial center,
and the international nature of its economy Hence, 1t may be con-
tended that the HKSAR derives its validity from the international
legal order and 1s subject to international law which determines 1ts
status and regulates 1ts relations with other international entities.

The Sino-British Joint Declaration clearly reflects the intention
of the signatories to give the HKSAR an international capacity of
1ts own, separate and distinct from any state that otherwise may
be entitled to exercise sovereign authority The Declaration confers
upon the HKSAR express functions that imply the possession of
international personality Apart from imposing binding obligations
on the parties, the treaty also creates an objective international en-
tity whose rights and responsibilities are governed by international
law

Admittedly, the “consensual” source of imternational personality
may give rise to questions concerning “objectivity” (whether valid
erga omnes or only vis-a-vis the states involved). Concerns such as
these, however, pertain to the effectiveness with which the entity

22 Danzig’s separate international personality was reaffirmed by the Permanent Court
of International Justice on several occasions. E.g., Jurisdiction of the Courts of Danzig, 1928
P.C.1.J. (ser. B) No. 15, at 17 (Mar. 3) (the court emphasized that the enforced Treaty of
Panis of Nov. 9, 1920, between Danzig and Poland was governed by international law);
Treatment of Polish Nationals and Other Persons of Polish Origin or Speech n the Danzig
Territory, 1931 P.C.LJ. (ser. A/B), No. 44 (Feb. 4) (in the Court’s opinion, ordinary rules
governing relations between states and general principles of international law were applica-
ble to the relations between Danzig and Poland).

2 Georg Ress, The Hong Kong Agreement and Its Impact on International Law, in
Hone KonG: A CHINESE AND INTERNATIONAL CoNCERN 150 (Jiirgen Domes & Yu-mmng Shaw
eds., 1988).

2¢ Sino-British Joint Declaration, supra note 9, art. 3(1).
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performs its international functions and need not detract from the
claim to juridical personality. There is little doubt that, to function
effectively in the global arena, the HKSAR will require wide recog-
nition of its autonomous position. Its international personality,
however, is not a function of other parties’ willingness to treat it as
a separate entity.2®

C. An Entity Sui Generis

Rather than emphasize the relevance of traditional criteria of
statehood or draw somewhat strained analogies with other estab-
lished categories, Hong Kong may stress its unique characteristics
as an entity sut generis deserving to be endowed with international
personality. Apart from existing and operating objectively as an in-
ternational person, it may be argued that Hong Kong 1s justified in
being formally accepted as such based on the significant and
unique services it renders the international community. Support
for such a claim may be adduced from the international recogni-
tion extended to entities such as the Order of Malta, the Holy See,
and national liberation movements whose purported aims (assist-
ing the sick and the poor, leading the Catholic Church, and com-
bating colonialism and other forms of subjugation, respectively)
have been deemed by a large sector of the international commu-
nity as useful, legitimate, and often unparalleled.

Hong Kong has existed as a semi-autonomous political entity for
approximately 150 years, possessing many of the attributes of an
independent sovereign state. Largely due to the fact that Hong
Kong 1s governed by law-based institutions and practices, the terri-
tory has established itself as an important player in the global eco-
homic arena. Such an international economic position is evidenced
by its status as the world’s third largest banking center behind
New York and London, the world’s eleventh largest trading entity,
and the world’s busiest container port. Hong Kong is also a major
foreign exchange and commodities market, the regional headquar-
ters of a large number of multinational enterprises, and Asia’s

2 It may be noted 1n this connection that the Sino-British Joint Declaration has been
recetved with much rhetorical approval from members of the international community.
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leading communications center.?® It 1s not surprising, therefore,
that the Sino-British Joint Declaration reflects a strong determina-
tion to preserve the pivotal role played by Hong Kong in both the
regional and the global economy The agreement also acknowledges
the reality that in order to enable the territory to continue to oper-
ate effectively, 1n light of the difficulties involved 1 assimilating
two wvastly different cultures and disparate economic systems,
Hong Kong’s distinctly separate personality must be secured.

Mamntaining the vital functions performed by Hong Kong 1s 1n
the interest of the international community as a whole. Recogni-
tion of the value of the territory’s contribution to world affairs and
the high esteem i which 1t 1s held have been displayed through its
admittance to key international organizations and multinational
conventions.?” The international community’s interest 1n sus-
taining Hong Kong’s international status was recently reaffirmed
in the arrangements made for continued HKSAR membership.?®
Thus, if the Holy See’s international personality 1s grounded 1n 1ts
unique religious and spiritual authority, Hong Kong’s claim to in-
ternational personality arguably may be based on its characteriza-
tion as an entity sui generis, its prominent economic position being
one of the factors supporting such a characterization.

D. Right to Self-Determuination

Perhaps more controversial 1s Hong Kong’s claim to interna-
tional personality by virtue of its right to self-determination. While
international legal documents technically endorse the right of “all”
peoples to determine freely their political status, in practice the
right to self-determination appears to have been confined to “colo-
mal” peoples.?® An assertion of a right to self-determination on be-
half of the inhabitants of Hong Kong would thus hinge on estab-
lishing their position as the population of a “[n]on-self-[g]overning
[Colonial] Territor[y]” or a territory that has not yet ganed its
independence within the terms of the UN General Assembly Dec-

26 See ANNUAL REPORT ON Hong Kong 1989, 1990, CMND 1047.

%7 See ACHIEVEMENTS, supra note 6.

28 Id,

2* HursT HANNUM, AUTONOMY, SOVEREIGNTY AND SELF-DETERMINATION 46 (1990).
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laration on the Granting of Independence to Colonial Countries
and Peoples.®® As such, the residents of Hong Kong would not only
be entitled to the “transfer of all powers . . . without any condi-
tions or reservations, in accordance with their freely expressed will
and desire,”®* but Hong Kong would also enjoy. a “separate and
distinct status” under the UN Charter, even prior to the actual
transfer.3?

It is not subject to dispute that Hong Kong came into being and
has functioned as a British Crown colony since 1842. Under the
Treaty of Nanking the island of Hong Xong was ceded to Great
Britain in perpetuity.®® Stonecutters Island and the southern part
of the Kowloon Peninsula were similarly ceded to the British in
1860 under the Peking Convention,** and mn 1898 the New Territo-
ries were leased to Britain for ninety-nine years.?® By means of rec-
ognized constitutional devices — Letters Patent and Orders in
Council — the various geographical entities forming the territory
of Hong Kong have been brought under British administration.?®

Hong Kong’s colonial status received a certain international “ac-
knowledgement” when it was placed on the agenda of a newly es-
tablished UN Special Committee on Decolonization in 1961. Yet
the Government of the People’s Republic of China (PRC or China)
has consistently maintained that the three treaties relating to
Hong Kong are “unequal freaties” and hence not binding upon
China. Rather, the PRC claims that Hong Kong 1s part of Chinese

30 Declaration on the Granting of Independence to Colonial Countries and Peoples,
G.A. Res. 1514, U.N. GAOR, 15th Sess., Supp. No. 16, at 66, 67, UN. Doc. A/4684 (1960).

* Id, at 67.

32 See Declaration on Principles of International Law Concerming Friendly Relations
and Co-operation Among States in Accordance with the Charter of the United Nations,
G.A. Res. 2625, U.N. GAOR, 25th Sess., Supp. No. 28, at 12, 124, U.N. Doc. A/8028 (1970)
[hereinafter Friendly Relations].

33 Treaty of Nanking, Aug. 29, 1842, U.K.-Ching, art. 3, 30 B.S.P 389 (U.K.).

3 Treaty of Peking, Oct. 24, 1860, U.K.-China, art. 6, 50 B.S.P 10 (UK.).

3¢ Treaty of Peking, July 1, 1898, U.K.-Chima, 90 B.S.P 17 (U.K.).

3¢ See Charter for Erecting the Island of Hong Kong mto a Separate Colony and for
Providing for the Government Thereof, Apr. 5, 1843; Order mn Council Providing for the
Administration of the Territories Adjacent to Hong Kong Acquired by Her Majesty Under
the Anglo-Chinese Convention of October 24, 1860. By Order mn Council of October 20, 1898,
and Order m Council of December 27, 1899, the leased territories were declared to be part
and parcel of the Colony of Hong Kong.
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territory * In 1972, China requested the removal of Hong Kong
from the colonial territories listed by the UN under the Declara-
tion on the Granting of Independence to Colonial Territories and
Peoples.®® The PRC’s request was granted.*® For what appear to be
political and pragmatic reasons,*® Great Britain did not protest the
decision, although i1ts Permanent Representative to the UN subse-
quently informed the Secretary-General that the action of the
General Assembly 1n removing Hong Kong from the list of colonies
and territories “in no way affects the legal status of Hong Kong.”*!

Notwithstanding 1ts ultimate approval, grounding the Chinese
request 1n the characterization of the treaties relating to Hong
Kong as “unequal” and hence mvalid, finds no support in West-
ern-based international law and practice.*? As noted by one com-

37 PETER WESLEY-SMITH, UNEQUAL TREATY 1898-1997: CHINA, GREAT BRITAIN AND HoONG
Kong’s New TeRRITORIES 162-63, 167-68, 185, 186-87 (1980); see supra note 36.

38 Letter from the Chinese United Nations Ambassador, Huang Hua, to the United
Nations Committee on Decolomzation {Mar. 10, 1972), :n PEoPLES CHINA AND INTERNA-
TIONAL Law: A DocuMEnTARY STUDY 384. (Jerome A. Cohen & Hungdah Chiu eds., 1974).
The content of Hua’s letter 1s as follows:

As it 1s known to all, the questions of Hong Kong and Macao belong to the
category of questions resulting from a series of unequal treaties left over by hs-
tory, treaties which the imperialists imposed on China.

Hong Kong and Macao are part of Chinese territory occupied by the British and
Portuguese authorities. The settlement of the questions of Hong Kong and Macao
15 entirely within China’s sovereign right and does not at all fall under the ordi-
nary category of colomal territories.

Consequently, they should not be included 1n the list of colomal territories cov-
ered by the declaration on the granting of independence to colonial countries and
peoples.

With regard to the questions of Hong Kong and Macao, the Chinese govern-
ment has consistently held that they should be settled mm an appropriate way
when conditions are ripe. The United Nations has no right to discuss these ques-
tions

Id.

3 [nformation from Non-Self-Governing Territories Transmitted under Article 73(e) of
the Charter of the United Nations, G.A. Res. 2978, U.N. GAOR, 27th Sess., Supp. No. 30, at
80, U.N. Doc. A/8730 (1972).

‘o Nihal Jayawickrama, The Right of Self Determination, tn Hong Kong’s Basic Law,
ProBLEMS AND ProSPECTS 85, 92-93 (Peter Wesley-Smith ed., 1990).

1 JId.

*2 Hungdah Chw, Comparison of the Nationalist and Communist Chinese Views of
Unequal Treaties, in CHINA’S PRACTICE OF INTERNATIONAL Law 239, 267 (Jerome A. Cohen
ed., 1972); Shao-chuan Leng, The Sino-Sowiet Dispute, tn Law 1N CHINESE FoREIGN Poticy:
CoMMUNIST CHINA AND SELECTED PROBLEMS OF INTERNATIONAL Law 263, 279 n.47
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mentator, the Sino-British transactions over Hong Kong were all
“yalid transfers of territory according to the law, practice and val-
ues of that time. It was an age when territories changed hands as
though they were private property Occupation, conquest, sale, or
lease gave good title to a sovereign intent on establishing an em-
pire.”*® Nor would the “Hong Kong treaties” be regarded as “une-
qual” under current rules of international law as expressed n the
Vienna Convention on the Law of Treaties.** The application of
the Vienna Convention, however, is in any event ‘precluded by vir-
tue of the principle of nonretroactivity contained therein.*® It has
also been argued that, given the specific circumstances of its adop-
tion, the decision to delete Hong Kong from the agenda of the Spe-
cial Committee on Decolomzation was a procedural one and did
not preclude the restoration of Hong Kong to the agenda “if and
when any initiative is taken in that direction.”*®

The colonial status of the territory thus having remained un-
changed, and pending an exercise of self-determination, the inhab-
itants of Hong Kong may insist on a distinct and separate person-
ality as provided in UN resolutions*’ and affirmed by international
judicial authorities.*® Alternatively, they may rely on their right as
a “people” in the context of a world community that is increas-
ingly embracing human rights, minority rights, and indigenous
rights. In establishing their case,*® Hong Kongers would emphasize

(Shao-chuan Leng & Hungdah Chiu eds., 1972).

3 Jayawickrama, supra note 40, at 90.

44 The Vienna Convention on the Law of Treaties, May 23, 1969, arts. 54-64, U.N. Doc.
A/CONF 39/27, 8 LL.M. 679.

 Id, art. 4.

¢ See Jayawickrama, supra note 40, at 93.

47 Friendly Relations, supra note 32. This declaration stipulates that “[t]he territory of
a colony has a status separate and distinct from the territory of the State admims-
tening it; and such separate and distinct status shall exist until the people of the colony

have exercised their right of self-determination.” Id. at 124.

¢ See Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970), 1971
1.C.d. 16 [heremafter Legal Consequences].

4 See Jayawickrama, supra note 40, at 94-95 (contending that Hong Kong 15 a “na-
tion”); Peter Wesley-Smith, Settlement of the Question of Hong Kong, 17 CaL. W. InT'L LJ.
116, 117-19 (1978) (factors supporting a claum by the people of Hong Kong for self-determi-
nation); Erte M. Amberg, Comment, Self-Determination in Hong Kong: A New Challenge
to an Old Doctrine, 22 San DiEGo L. REv. 839, 852-54 (1985) (arguing that Hong Kong “fits
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their cohesiveness as a national group with an independent pur-
pose, their own system of laws, their unique cultural identity,*® a
clearly defined territory, and an effective government playing an
active role in the world economy

Evidently, the PRC has not accepted the concept of nationhood
for Hong Kong. The PRC apparently considers the recovery of sov-
ereignty over Hong Kong in keeping with 1ts emphasis on the prin-
ciples of national unity and territorial integrity and thus a right of
self-determination by the entire Chinese population.®* Yet, a rejec-
tion by the PRC of self-determination for the people of Hong
Kong need not preclude a claim to a separate, international juridi-
cal personality The Chinese — who have been ardent proponents
of the right to self-determination®® — have taken this right to
mean essentially liberation of nonself-governing peoples from both
colonial or racist domination and foreign occupation.®® A more lim-
ited claim to “personhood” that does not impair the State’s integ-
rity, organic structure, or injure 1ts vital interests may find the
PRC’s endorsement.®*

The U.K.s commitment to the right of self-determination in
general, and 1n relation to the nonself-governing territories for
which 1t i1s responsible, has been reiterated on numerous occa-
sions.®® The fact that the territory’s mmhabitants qualify as a “peo-

the proper definition of a ‘self’ entitled to claim the right of self-determination™).

5 For an analysis of the Hong Kong 1dentity, see generally Lau Stu-Kar & Kuan Hsin-
CHI, THE ETHos oF THE Hong Kong CHINESE (1988).

51 See Sino-British Joint Declaration, supra note 9, art. 1. “The Government of the
People’s Republic of China declares that to recover the Hong Kong area (including Hong
Kong 1sland, Kowloon and the New Territories, heremnafter referred to as Hong Kong) 1s the
common aspiration of the entire Chinese people, and that it has decided to resume the
exercise of sovereignty over Hong Kong with effect from 1 July 1997.” Id.

52 See Statement on Combatting Racism and the Right to Self-Determunation by the
Chinese Ambassador, U.N. GAOR 3d Comm., 44th Sess., 7th mtg., at 6-7, U.N. Doc. A/C.3/
44/SR.7 (1989).

#3 See ANToNIO CAsSESE, Political Self-Determination — Old Concepts and New De-
velopments, in U.N. Law/FunpaMmENnTAL RicuTs 187, 140 (Antonio Cassese ed., 1979).

% The notion of one country/two systems as reflected mn the Sino-British Joint Declara-
tion 1mplies such support.

% See 1988 BriT. Y.B. InT’L L. 441-43; 1987 Brit. Y.B. INT'L L. 519-22; 1986 Brir. Y.B.
InT’L L. 514-17; 1985 BriT. Y.B. INT'L L. 394-406; 1984 BriT. Y.B. INT'L. L. 430-37; 1983 Brit.
Y.B. Int’l L. 396-409.
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ple” is also consistent with the British “working definition” regard-
ing self-determimation which attaches importance to “whether the
people 1n a particular territory constitute a settled and self-sus-
taining community with its own institutions and civil administra-
tion.”’®® For obvious political reasons and in order to minimize fric-
tion with the PRC and their “reasonable” demands, the British
Government has not urged self-determination for Hong XKong. Its
claim to international personality as a “people” in all likelihood
would enjoy London’s blessing, given the United Kingdom’s ex-
plicit policy of nonintervention in local affairs and its active pro-
motion of a high degree of autonomy for the territory.

Insofar as the rest of the international community is concerned,
recognition of Hong Kong’s right to self-determination 1s uncer-
tain. While the probability of a collective UN finding that Hong
Kongers have a right to self-determination is rather low — in view
of relevant UN practice®” and the difficulties in establishing a case
based on colonial or alien domination®® — wide acceptance of this
principle may nevertheless prompt other countries to recognize the
territory’s separate international identity.

II. ConNcLupING OBSERVATIONS REGARDING INTERNATIONAL LEGAL
PersonaLITY FOR HOoNnGg KoONG

In light of the relative nature of the concept of international per-
sonality, it may be necessary to disregard preconceptions as to who
can be subjects of international law and to focus on an entity’s
capacity, as this capability is the real key to international person-
ality ® The test should be a functional one — whether, and to

8¢ See Sir Ian Sinclair, Legal Adviser, Foreign and Commonwealth Office, In the Course
of Eunidence to the Foreign Affairs Committee of the House of Commons on January 17,
1983, reprinted in 1983 BriT. Y.B. InT’L L. 399-400.

57 The practice 1n question relates to cases mvolving strong objections and counter-
claims by powerful neighboring states, e.g., Goa, East Timor, Ifn1, Gibraltar, and the Falk-
lands. See Michla Pomerance, Self-Determunation Today: The Metamorphosts of an Ideal,
19 Isr. L. Rev. 310, 322-34 (1984).

% It 15 not clear — even m light of recent events in Eastern Europe and the Baltics —
that commumst rule may be regarded as “alien” domination.

2 D.P O’Connell maintains that “even the smallest measure of international capacity
15 the index of personality and so it 1s mcorrect to exclude subordinate entities like colon:es
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what extent, the entity 1s able to operate as a member of the inter-
national community

It 1s mstructive that in this connection international organiza-
tions have adopted a “functionalist” approach in admitting mem-
bers. An entity’s eligibility depends on 1its ability to carry out the
essential obligations of membership rather than to meet the tradi-
tional requirements of statehood. In fact, one can cite several ex-
amples of international organizations requiring statehood for ad-
missibility yet allowing participation by nonstates.®® Moreover, the
constitutions of some specialized agencies contain provisions ex-
pressing that territories or groups of territories which are not re-
sponsible for the conduct of their international relations may be
admitted as associate members.®!

Hong Kong has both the de jure and de facto capacity for inde-
pendent action mvolving reciprocal rights and duties. Clearly, the
many regional and international organizations that have approved
the entity’s affiliation consider Hong Kong to possess such capaci-
ties. An international personality is logically deduced from the
considerable international powers enjoyed by Hong Kong.

One may also argue that effective control over a population liv-

or member States of federations from the conception of statehood 1n international law with-
out previous reference to international legal acts which they may in fact perform.” 1 DP
O’ConNELL, INTERNATIONAL Law 283-84 (2d ed. 1970).

8 As noted by Dugard, six of the UN’s original members, India, the Philippines, Leba-
non, Syria, Byelorussia and the Ukraine were not fully independent (the latter two not even
putative states) in 1945. JoHN DuGARD, REcoGNITION AnD THE UNITED NaTIONS 52-55 (1987).
Dugard further argues that some of the subsequent members were not yet states as a matter
of customary international law when they were admitted. Pre-independent Namibia, repre-
sented by the UN Council for Namibia, was admitted as a full member of the International
Labor Orgamzation. Id. at 126. W Michael Reisman discusses the UN’s membership policy
as it plays down resource bases and sovereign independence. Examples from the 1960’s are
numerous. An obvious case from the 1970s 1s the admissiton of the tiny landlocked Himala-
van Kingdom of Bhutan. As Reisman remarks, “[n]o one in the UN entertained any illusion
about the immediate or prospective degree of effective independence from surrounding In-
dia.” W MicHAEL REisMmaN, PUERTO Rico AND THE INTERNATIONAL PROCEss 61-62 (1975).

8 See Founding Documents of Food and Agriculture Org., art. 2, para. 3; United Na-
tions Economic and Social Council, art. 2, para. 3; World Health Org., ch. 3, art. 8; Interna-
tional Telecommunications Union, art. 1, para. 4(b). The World Meteorological Organization
provides 1n article 3{d)-(e) that any territory or group of territories maintamning its own
meteorological service can become a “regular member” of the organzation.
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ing in a given territory is a key factor in eligibility for membership
in the world community at large. According to one expert, some
liberation movements have been elevated to the rank of interna-
tional subjects mainly because they tend, or at least strive, to ac-
quire control over territory.* Moreover, this effective control takes
precedence over international recognition.®®

Hong Kong has the control apparatus, as well as the political,
technical, and financial capabilities, to exercise its international
rights and duties in its relations with other international legal per-
sons. Furthermore, Hong Kong has acquired a respectable measure
of recognition as a viable and significant international political ac-
tor with ample capacity to operate internationally

From a broad legal standpoint, several developments in interna-
tional law and practice should facilitate the international commu-
nity’s acceptance of Hong Kong’s status as an international person.
Generally, the notion of sovereignty seems to be eroding. In fact,
sovereigns are unable to manage singlehandedly many contempo-
rary problems, such as pollution with ramifications extending be-
yond national frontiers. International communications, maritime
traffic, and airspace regulation signify the scientific and technologi-
cal developments which have forced states to concede powers to
international regulatory groups. Another factor undermining the
traditional notion of sovereignty is the emergence of regional enti-
ties, such as the European Community (EC), or defence strategists,
such as the Association of South East Asian Nations (ASEAN),
which wield control over numerous areas previously within the ex-
clusive domain of individual states.®* Regional and international
organizations increasingly enjoy some of the powers previously ex-
ercised by states. In theory, at least, most countries would be will-
ing to surrender sovereignty in certain areas, such as health or in-
ternational communications. Nor 1is there a strong fear of

%2 ANTONIO CASSESE, INTERNATIONAL Law IN A DivibED WorLD 91 (1986).

8 Id. at 78-79.

% It 1s arguable that to the extent that economics and politics are interdependent, eco-
nomic unification mvolves political integration as well. As observed by one commentator, 1n
Europe, “international borders are becoming mcreasingly less relevant and extensive infor-
mal and limited formal transborder cooperation 1s becommg the norm.” Hurst Hannum,
The Foreign Affair Power of Autonomous Regumes, 57 Norpic-J. INT'L L. 273, 287 (1988).
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domination by one or two countries, as military force 1s no longer
the sole basis of power. Indeed, economic power 1n the interna-
tional marketplace, such as that enjoyed by multinational corpora-
tions, 1s occasionally viewed as of greater significance than military
strength. Additionally, the development of international human
rights law®® has meant that sovereign states can no longer erect
barriers in the name of domestic jurisdiction. Nations are increas-
ingly required to subordinate their acknowledged power to interna-
tionally recognized individual rights concerns and are called to
subject themselves to international scrutiny and judgment.

Finally, recent events 1in the Soviet Union and Eastern Europe
have come to symbolize the changing perceptions of world powers,
and as a result there 1s little doubt that some of the structural
underpinnings of the world order are assuming a less solid form.
Perestrotka and glasnost may represent only the beginning of a
much more fundamental alteration, signalling the erosion of the
position of the state as the central actor in the international com-
munity ¢ Arguably, there 1s a trend toward granting nonstate ac-
tors an increasingly prominent role 1n shaping the legal norms that
will order and maintain the international community of the future.
This 1ncreased participation and leadership 1s especially prevalent
1n the area of human rights and the environment. It 1s clear that in
today’s integrated and functionally complex international system,
states are not the only, or even the major, players. Indeed, on a
theoretical level, international law has been redefined® and ad-

8 Most of the world’s nations have now signed one or more of the international instru-
ments obligating states to respect human rights. See U.N. CenTER FOrR Human RIGHTS,
Human RicuTs StaTus oF INTERNATIONAL INSTRUMENTS, U.N. Doc. ST/HR/5, U.N. Sales No.
E.87.X1IV.2 (1987).

% Richard Falk predicts the break-up of the state-centered system of international re-
lations and the emergence of new forms of “nonterritorial central gmidance” and “communi-
tarian organization.” RICHARD FALK, REVITALIZING INTERNATIONAL Law 5 (1989).

%7 JoSEPH G. STARKE, INTRODUCTION TO INTERNATIONAL Law 3 (10th ed. 1989). The defi-
nition advanced by Starke states:

That body of law which i1s composed for its greater part of the principles and rules

of conduct which states feel themselves bound to observe i their relations

with each other, and which includes also a) the rules of law relating to the func-

tioning of international institutions or orgamzations, their relations with each
other, and their relations with states and individuals; and b) certain rules of law
relating to individuals and nonstate entities so far as the rights or duties of such
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justed®® to take account of the growing importance of entities of a
nonterritorial nature. International law no longer reflects the un-
workable proposition that the regulation of interstate relations 1s
its exclusive concern.

As sovereignty assumes a somewhat diminished role in the world
order, it is evident that states are prepared to admit a broad range
of less-than-sovereign entities into the international legal system.
Many composite configurations are being accorded recognition as
international persons. These entities include groups such as un-
1ons, federations, and international organizations, or those entities
that remain unincorporated. Federal or associated states include:
the Cook Islands, Puerto Rico, and Toklau. Protectorates and colo-
nies, as well as mandated or trust territories, are also being ac-
corded recognition. Moreover, sut generis entities including gov-
ernments in exile such as Cambodia, and insurgent communities
such as the Eritrean Community, are also seeking and receiving
international attention. Other groups include: Representative orga-
nizations, such as the Palestiman Liberation Orgamzation (PLO)
and South West Africa People’s Organization (SWAPO), as well as
historical and religious institutions. Legal capacity has also been
extended to individuals under various treaties and customary in-
ternational law. Thus, Hong Kong holds legitimate expectations re-
garding international recognition.

Since claims to international personality are to be assessed in
light of the international community’s societal needs,®® and as
Hong Kong possesses considerable capacities, attention must be
paid to the international functions performed by the territory. Ar-
guably, the Hong Kong model of autonomy, if faithfully executed,
may be regarded as partial implementation of self-determination

individuals and nonstate entities are the concern of the international community.
Id,

& Luzius Wildhaber, Sovereignty and International Law, in THE STRUCTURE AND PRO-
CEss OF INTERNATIONAL Law 425 (R. St. J. MacDonald & D.M. Johnston eds., 1983).

% For a discussion of the “international end” or “societal need” theory, see Tiyanjara
Maluwa, The Holy See and the Concept of International Legal Personality: Some Reflec-
tions, 19 Comp. & INT'L L.J. S. Arr. 1-26 (1986). It 1s the writer’s thesis that such a theory
provides the legal and philosophical justification for according international legal personal-
ity to certain types of nonstate entities.
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based upon a compromise between conflicting interests. As such,
the model would not only be congruent with one of the main polit1-
cal aims of the community of nations, but 1t may also be viewed as
a viable alternative to secession and the proliferation of mini-
states.” Moreover, implementation would sigmify a pragmatic,
peaceful means of dispute resolution. The nature of the regime en-
visaged for the region 1s also associated with certain principles,
such as the rule of law and governmental structure, which are
highly valued by the world’s liberal societies. T'o secure these 1m-
portant ends, and also to minimize mternational disruption (for
example, mass exodus of people), Hong Kong must be able to oper-
ate independently and on the basis of relative equality with other
subjects 1n the mternational legal order; Hong Kong must operate
as an 1nternational person.

As noted at the outset, however, international personality 1s a
flexible and open-ended concept which may mean different things
in different circumstances. While states possess the fullest measure
of mternational personality, international organizations are en-
dowed only with the degree of personality that enables them to
discharge their functions effectively The extent of personality en-
joyed by other subjects of international law will depend on various
factors, including a constituent treaty, a constitution, and recogni-
tion. In order to establish the international legal status of Hong
Kong, 1t 1s therefore necessary to determine the substantive enti-
tlements and responsibilities that are attached to entities with sim-
ilar standing, as well as to examine Hong Kong’s actual position.
This inquiry involves an appraisal of the security of Hong Kong’s
existence, or 1ts “right to life,” and an analysis of concepts such as
“autonomy” and “internal self-determination” and their applica-
tion to the territory In addition, there will be discussion of the
implications of “state succession” in the context of transfer of sov-
ereignty over Hong Kong. Special regard will be given to the ques-
tions of treaties, acquired private rights, public property, public
funds, and nationality Finally, an assessment will be taken of
Hong Kong’s capacity to bring international claims and to bear 1n-

7 See Ruth Lapidoth, Some Reflections on Autonomy, tn MELANGEs OrFFeERTS A PauL
Reuter 379, 380 (A. Pedone ed. 1981).
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ternational responsibility

A. The Content and Extent of Hong Kong’s International
Personality

1. “Right to Life?”

Whereas a state’s “right to life” 1s safeguarded under mnterna-
tional legal rules prohibiting aggression, more equivocal is the ex-
tent of protection afforded by international law to nonstate enti-
ties. Can Hong Kong, for example, be dissolved or disappear
depending on the will of Britain or China? Were the territory to be
taken over militarily by China, could Hong Kong expect an inter-
national reaction similar to the world’s response to the invasion of
Kuwait by Iraq?

From a strictly legal standpoint, the violation of Hong Kong’s
territorial integrity prior to 1997 would justify an action in self-
defense by the United Kingdom. Notwithstanding its reluctance to
embrace a “colonial” classification, the PRC has acknowledged
British responsibility for Hong Kong and hence waived its own
sovereign claims with respect to the territory * Moreover, a formal
recognition of the British right to govern Hong Kong 1s implied in
the Sino-British Joint Declaration and its British Implementing
Act which provide, respectively, that the Government of the PRC
“has decided. to resume the exercise of sovereignty over Hong
Kong with effect from 1 July 1997”72 and that the United Kingdom
will relinquish sovereignty over Hong Kong at midnight, June 30,
1997 *® China, on its part, has pledged its cooperation 1n maintain-

7 The PRC has not directly challenged or expressed any misgivings about Britain’s
conclusion of bilateral and multilateral agreements on behalf of Hong Kong, or the fact that
Britain has represented the territory and its inhabitants n relation to third states. Further-
more, the PRC has extended recognition to foreign consular representatives accredited by
the British Government in Hong Kong. Moreover, China has also accepted the right of the
United Kingdom to 1ssue currency in Hong Kong; currency being one of the most important
attributes of sovereignty.

72 Sino-British Joint Declaration, supra note 9, art. 1.

7 Hong Kong Act of 1985, Public General Acts and Measures, Eliz. II, ch. 15 (Eng.)
{“[a]n Act to make provision for and n connection with the ending of British sovereignty
and junisdiction over Hong Kong™).
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ing and preserving Hong Kong’s economic prosperity and social
stability ™

In light of the previous analysis,’® one may also contend that the
inhabrtants of Hong Kong should be able to claim protection by
virtue of their right to self-determination as a “people.” A forcible
denial of such a right should entitle the people of Hong Kong to
seek political or judicial?® redress and to receive international sup-
port. Their capacity to bring international claims must be assumed
as an mherent and necessary attribute of the territory’s interna-
tional personality

The right of the Hong Kong people to self-determination, if ac-
cepted, 1s continuous and should not be affected by the 1997
change of admmustration. Protection on any other basis from that
date onwards, however, 1s more doubtful. While Hong Kong’s exis-
tence as an autonomous entity is guaranteed under a binding inter-
national treaty for a period of fifty years from July 1, 1997, what
seems to be protected 1s the territory’s internal structure. The
transfer of sovereignty over Hong Kong may be interpreted as ab-
solute: termination of the treaty for whatever reason will not enti-
tle the United Kingdom to recover sovereignty Unlike the United
States-Taiwan position expressed in the Taiwan Relations Act of
1979, Britain has not declared a policy to “maintain the capacity

to resist any resort to force or other forms of coercion that
would jeopardize the security, or the social or economic system, of
the people 777 of Hong Kong.

The prospects of a broader international involvement hinge to a
certain degree on the acceptance of the “internationalization” of
the Hong Kong 1ssue.” Arguing from such a perspective, 1t follows

™ Sino-British Joint Declaration, supra note 9, art. 4.

76 See supra notes 33-56 and accompanying text.

* For support of an actio popularis 1 these circumstances, see Barcelona Traction,
Light, & Power Co., Second Phase (Belg. v. Spain), 1970 1.C.J. 304 (Feb. 5} (separate opinion
of Judge Ammoun). Note also that an adjudication clause is incorporated nto the Interna-
tional Convention on the Elimmnation of All Forms of Racial Discrimination, to which the
PRC 1s a party. International Convention on the Elimination of All Forms of Racial Dis-
crimination, opened for signature Mar. 7, 1966, 5 .L.M. 352, 359-63.

77 See Taiwan Relations Act, 22 U.S.C. § 3301 (2)(b){(6) (1979).

7 This assertion 1s valid in the sense that the determination of Hong Kong’s specific
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that an entity “created by international law” with its own terri-
tory, population, and government, should be internationally pro-
tected. Further, an infringement of the territorial integrity and au-
tonomous existence of such an international person constitutes a
violation of the world’s public order, or jus cogens, which could be
vindicated by any member of the international community in an
actio popularis.” It is, however, unrealistic to ignore doubts as to
whether the Hong Kong issue would indeed be deemed the concern
of all states, whether the international community would assert the
legal right to proceed against the sovereign power involved, and
whether the sovereign’s defense of the exclusivity of domestic ju-
risdiction could be said to have become a thing of the past.

The PRC’s protests at what it views as “internationalizing” or
“Interfering” have been well publicized.®® Yet, as noted by one ob-
server, the registration of the Sino-British Joint Declaration with
the UN 1s “surely an invitation to the whole world to monitor the
situation in Hong [K]ong.”®! Umted Nations intervention is most
unlikely (not only because of the Chinese veto) unless it perceives
a threat to international peaceful relations.®> At the same time,

position — conditions for coming into effect, existence or extinction, and 1dentity — 1s a
problem requiring the analysis of international law.

7 On the notion of actio popularis, see Kenneth C. Randall, Universal Jurisdiction
Under International Law, 66 TEX. L. Rev. 785, 831-32 (1988).

8 See, for example, December 19, 1989 Commentary m the People’s Daily, cited in
Chnis Yeung and Shirley Yam, China Repeats Reform Warning, S. CHiNa MornNing Posr,
Dec. 20, 1989, at 4. The article branded as hegemony the view that foreign countries would
naturally have an interest in the political development of Hong Kong because of their eco-
nomic 1nterests m the territory. It charged “[t]hose who advocate internationali[z]ing the
question of Hong Kong” with “attempting to create a situation in which international forces
will gradually and politically interfere mn the affairs of Hong {K]ong. They are actually try-
ing to muster the international anti-Communist and anti-China forces to obstruct Chma
from resuming its sovereignty over Hong Kong.” Id. Earlier, 1n a statement quoted on state
radio and television on Octeber 25, 1989, Beijing sard that Hong Kong’s future was a matter
between Britain and China, and that “[o]ther countries or international orgamzations have
no right to mterfere 1n it.” Id. The statement followed the 1ssuing of a communique by the
Commonwealth Heads of Government Meeting in Malaysia which had called for the restora-
tion of confidence 1n Hong Kong. Beijing Attacks UK Leaders Quer Stance on Territory, S.
CHina MorninG Post, Oct. 26, 1989, at 7.

81 Frank Ching, Calling a Spade a Club in Dealing Out Critictsm, S. CHINA MORNING
PosT, Dec. 22, 1989, at 12.

82 See CASSESE, supra note 62, at 408. Cassese notes the view that “the UN’s paramount
concern 1s not so much with the rule of law or respect for justice, as with the maintenance of
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other forms of international protective action could be antici-
pated.®® In this respect, Hong Kong’s wide participation 1n interna-
tional organizations and 1its international exposure may provide a
“safety net” capable of averting major risks to the security and
independence of the territory

2. “High Degree of Autonomy”

Since a reference to a “high degree of autonomy” with respect to
Hong Kong was made officially for the first time 1n the Sino-Brit-
1sh Joint Declaration,® the following discussion will focus on the
relevant implications of the period pursuant to the signing of the
treaty In accordance with the terms of the Joint Declaration,®® un-
til the formal transfer of sovereignty on July 1, 1997, Hong Kong’s
current “autonomous” position, within the context of overall Brit-
ish responsibility for administration, 1s to remain unchanged, not-
withstanding the preliminary steps undertaken to implement the
accord.®® This means, (nter alia, that internal matters not mnvolv-
g defense or foreign affairs are the exclusive province of the
Hong Kong Government. Hence, during the transitional period, lo-

peace.” Id. The United Nations’ umimpressive record 1n suppressing genocide 1s a case In
point. See Leo Kuper, The Sovereign Territorial State: The Right to Genocide, in HuMan
RiGHTS IN THE WORLD ComMunNITY, ISSUES AND AcTION 56-64 (Richard P Claude & Byrns H.
Weston eds. 1989). But see S.C. Res. 688, UN. SCOR, 46th Sess., U.N. Doc. S/RES/688
(1991) (determining that the refugee flow from Iraq toward neighboring Turkey and Iran
constituted a threat to international peace and security).

83 The UN General Assembly, on a significant number of occasions, has taken a posi-
tion concerning situations involving breaches of human rights, passing numerous resolu-
tions, for example, on racial discrimination in general and apartherd 1n particular. Political
pressure by the General Assembly may involve a continuing element of inquiry and report-
ing by a subsidiary body, exemplified 1n the Specital Committee on the Situation with Re-
spect to the Implementation of the Declaration on the Granting of Independence to Colonial
Countries and Peoples; and the Committee Established to Investigate Israeli Practices Af-
fecting the Human Rights of the Population of the Occupied Territories.

¥ Sino-British Joint Declaration, supra note 9, para. 11.

8 Jd.

8 Jd. § 3, paras. 4-5. The preliminary steps are matters relating essentially to the
“smooth transfer of government in 1997,” which are the subject of consultations and discus-
stons by the Sine-British Joint Liaison Group (JLG). Note that the JLG 1s “an organ for
liaison and not an organ of power.” Id. Annex II, § 6. It plays “no part i the administration
of Hong Kong or the Hong Kong Special Admimstrative Region,” nor shall it have “any
supervisory role over that administration.” Id.
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cal economic decisions, such as the construction of a new airport
and related infrastructure development, lie entirely within the lim-
its of Hong Kong’s autonomy®” regardless of the post-1997
ramifications.

Autonomy has not been authoritatively defined in international
law. In fact, the wide and varied range of recognized “autonomous”
entities®® and the considerable disparity among arrangements of
autonomy have rendered a “firm definition that is appropriate in
all cases . . . impossible.”®® Acknowledging the inherent elasticity of
the term, the authors of a comprehensive survey on the subject
have nonetheless attempted to identify “minimum governmental
powers that a territory would need to possess if it were to be con-
sidered fully autonomous and self-governing . . . .”?® These govern-
mental powers comprise a locally elected legislative body capable
of independent decision-making in local matters (such as health,
education, social services, local taxation, internal trade and com-
merce, environmental protection, zoning, and local government
structure and organization); a locally chosen chief executive with
general responsibility for the administration and the execution of
local laws or decrees; and an independent local judiciary.®® Auton-
omy is not inconsistent, however, with the retention by the sover-
eign government of authority over foreign relations and national
defense,?? although wide discretionary powers in the external do-
main are an essential component of a strategy designed to enhance
the local entity’s status in the international arena.

87 These decisions lie within the autonomy of the HKSAR, which under the Sino-Brit-
1sh Jomnt Declaration shall decide monetary and financial policies on its own. Sino-British
Jomt Declaration, supra note 9, Annex I, §§ 5-9.

8 An early study covers, under the category of “autonomy,” “semi-sovereign states,
protected independent states, guaranteed states, neutralized states, vassal states, protected
dependent states, admmstered provinces, autonomous colonies and dependencies, members
of federal union and confederacy.” Brian Z. Tamanahah, Post-1997 Hong Kong: A Compar-
ative Study of the Meaning of “High Degree of Autonomy,” 20 CaL. W InT'L LJ. 41, 44
n.15 (1989) (citing WesTEL W. WiLLouGHBY & CHARLES FENwICK, TYPES OF RESTRICTED Sov-
EREIGNTY AND oF CoOLONIAL AutoNomy (1919)).

8 Hurst Hannum & Richard B. Lillich, The Concept of Autonomy in International
Law, in MobELS oF AutonoMy 215, 250 (Yoram Dinstein ed., 1981).

" Id. (emphasis omitted).

81 Id. at 250-51.

92 Id. at 251.

” <t
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A “critical attribute of autonomy’®® 1s noninterference by the
principal government 1n areas within the sphere of competence of
the secondary entity, especially where the main objective of the
arrangement 1s to preserve the separate cultural, religious, ethnic,
economic, and other identities of each entity By the same token,
the degree of autonomy 1s measured with reference to the msular-
ity of the secondary entity from potential central control.

“Post-1997 Hong Kong easily satisfies the descriptive criteria of
an autonomous entity under international law ”®* Under the Sino-
British Joint Declaration, the HKSAR will be vested with “execu-
tive, legislative and independent judicial power, including that of
final adjudication.”®® Its legislative capacity 1s set out more specifi-
cally 1n section II of Annex I, which stipulates that the legislature
“may on 1ts own authority enact laws 1n accordance with the prowvi-
sions of the Basic Law and legal procedures.”®® The Joint Declara-
tion also provides that the legislature will be established by elec-
tion,*” while the Basic Law?®® further expounds that “[t]he method
for forming the Legislative Council shall be specified in the light of
the actual situation 1n the HKSAR and mn accordance with the
principle of gradual and orderly progress. The ultimate aim 1s the
election of all the members of the Legislative Council by universal
suffrage.”®®

The HKSAR will be headed and represented by a chief execu-
tive, “selected by election or through consultations held locally and
apponted by the Central People’s Government.”°® Drafters of
the Basic Law also appear concerned with emphasizing the local

®3 Tamanahah, supra note 88, at 44.

% Id. at 47.

® Sino-British Jomt Declaration, supra note 9, Annex I, § 1, para. 2.

96

" i

* The Basic Law of the Hong Kong Special Administrative Region of the People’s Re-
public of China, adopted at the Third Session of the Seventh National People’s Congress of
the PRC on April 4, 1990, to be put into effect as of July 1, 1997. 29 LL.M. 1511 (1990)
[heremnafter Basic Law]. Provisions pertaimng to “The Legislature” are contained in chap-
ter 4, section 3, articles 66-79. Id. at 1531-33.

* Id. ch. 4, § 3, art. 68, at 1531.

100 Sino-British Jomt Declaration, supra note 9, Annex I, § 1, para. 3; Basic Law, supra
note 98, ch. 4, § 1, art. 45.
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character of a candidate by prescribing that the candidate be “a
Chinese citizen. who 1s a permanent resident of the Region with
no right of abode 1n any foreign country and [one who] has ordina-
rily resided in Hong Kong for a continuous period of not less than
twenty years.”’?%

Judicial power in the HKSAR is to be exercised by the local
courts “independently and free from any interference.”’*? To en-
sure the independence of the judiciary, both the Sino-British Joint
Declaration and the Basic Law contain detailed provisions pertamn-
ing to appointment (by the chief executive “acting in accordance
with the recommendation of an imdependent commission com-
prised of local judges, persons from the legal profession and other
eminent persons”),®® removal from office (only for inability to dis-
charge the functions of office or for misbehavior, and the process
must be initiated by the chief executive acting m accordance with
the recommendation of a tribunal appointed by the chief judge of
the court of final appeal, consisting of not fewer than three local
judges),!®* and immunity from legal action in respect of judicial
functions.!®®

Considerable power 1s vested 1n the HKSAR with respect to ex-
ternal affairs.'®® The Region “may on its own, using the name
‘Hong Kong, China,” maintain and develop relations and conclude
and implement agreements with states, regions and relevant inter-
national organizations in the appropriate fields, including the eco-

1ot Basic Law, supra note 98, ch. 4, § 1.

192 Sino-British Jomt Declaration, supra note 9, Annex I, § 8, para. 2; Basic Law, supra
note 98, art. 84.

103 Gino-British Jomnt Declaration, supra note 9, Annex I, § 3, para. 3; see also Basic
Law, supra note 98, art. 87.

10¢ Sino-British Joint Declaration, supra note 9, Annex I, § 3, para. 3; see also Basic
Law, supra note 98, art. 88. .

108 Sino-British Joint Declaration, supra note 9, Annex I, § 3, para. 2; see also Basic
Law, supra note 98, art. 84,

19¢ A special provision concerning participation in international trade agreements 1s
contaned 1n Section VI of the Sino-British Joint Declaration. See supra note 9. Wide pow-
ers are granted also for the specific functions and responsibilities of the Hong Kong Special
Administrative Region Government in the field of shipping in Section VIII and civil aviation
m Section IX. All of the relevant provisions concerning external affairs are duplicated 1n
chapter 5 (particularly §§ 3, 6, & 7) of the Basic Law, supra note 98.
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nomic, trade, financial and monetary, shipping, communications,
touristic, cultural and sporting fields.”*°” In addition:

[R]epresentatives of the Hong Kong Special Admimstrative
Region Government may participate, as members of the dele-
gations of the Government of the People’s Republic of China,
1n 1nternational organizations or conferences in appropriate
fields limited to states and affecting the Hong Kong Special
Administrative Region, or may attend 1n such other capacity
as may be permitted by the Central People’s Government and
the organmization or conference concerned, and may express
their views 1n the name of ‘Hong Kong, China.”*®®

In 1ts role as an autonomous entity, the Special Administrative Re-
gion may also participate 1n international organizations and con-
ferences not limited to states. Indeed, the Central People’s Gov-
ernment undertakes “to ensure that the Hong Kong Special
Administrative Region shall continue to retain 1ts status 1n an ap-
propriate capacity in those international organizations of which the
People’s Republic of China 1s a member and in which Hong Kong
participates in one capacity or another.”*°® The PRC’s undertaking
also extends to facilitating the “continued participation of the
Hong Kong Special Administrative Region 1n an appropriate ca-
pacity 1n those international organizations in which Hong Kong 1s
a participant in one capacity or another, but of which the People’s
Republic of China 1s not a member.”*!°

Consistent with the emphasis on the development of external
ties by the territory, the Sino-British Agreement stipulates the es-
tablishment, with the approval of the Central People’s Govern-
ment, of consular and other official or semi-official missions in the
SAR.™! The Agreement also provides for official and semi-official
SAR economic and trade missions in foreign countries.’'? The
SAR’s external status 1s further enhanced by the authority granted

197 Sino-British Joint Declaration, supra note 9, Annex I, § 11, para. 1.
108 Id-

1% Jd. Annex I, § 11, para. 2.

110 Id'

"1 JId. para. 3.

12 JId. Annex I, § 6, para. 4.
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to it by the PRC to 1ssue passports and travel documents,'*® as
well as to conclude agreements for the mutual abolition of visa
requirements.*

With respect to defense, while such affairs are to be managed
and funded by the Central People’s Government, the maintenance
of public order in the SAR should be the responsibility of the SAR
Government. “Military forces sent by the Central People’s Govern-
ment to be stationed in the [Region] for the purpose of defen[s]e
shall not interfere in the internal affairs of the Hong Kong Special
Administrative Region.”*®

Furthermore, an attempt has clearly been made to preserve the
territory’s separate social and economic identity, coupled with a
Chinese pledge of noninterference!!® insofar as the socialist system
and policies will not be practiced in Hong Kong for fifty years.**”
Basically, the HKSAR will “maintain the capitalist economic and
trade systems previously practi[cled in Hong Kong.”''® Accord-
mngly, the HKSAR Government 1s granted almost total control over
the economy,''® including the power to decide its own economic
and trade policies,'?° develop its own economic and trade relations
with other states and regions,*?* formulate its own monetary and
financial policies,!?? and determine its own excise and taxation pol-
icies.’?® The HKSAR will retamn its status as a free port,*** con-
tinue to pursue its free trade policy, including free movement of
goods and capital,’® and mamtain its freely convertible cur-

13 Id. Annex I, § 14, para. 2.

14 Id, para. 7.

15 Id, Annex I, § 12.

¢ See, e.g., Basic Law, supre note 98, pmbl. paras. 2, 3.

17 Sino-British Jomnt Declaration, supra note 9, Annex I, § 1, para. 1; Basic Law, supra
note 98, art. 4. \

118 Sino-British Joint Declaration, supra note 9, Annex I, § 6, para. 1; see, e.g., Basic
Law, supra note 98, arts. 4, 8.

112 While notes 119-33 are from the Sino-British Joint Declaration, supra note 9, siumi-
lar provisions are contained in chapter 5 of the Basic Law, supra note 98.

20 Sino-British Joint Declaration, supra note 9, Annex I, § 6, para. 1.

121 Jd, para. 2.

122 Id. Annex I, § 7, para 2.

123 Jd, Annex I, § 6, para 3.

124 Jd. para. 2.

125 Id.
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rency 12¢ The HKSAR will remain a separate customs territory, ca-
pable of participating as such in relevant international organiza-
tions and securing 1ts own export quotas, tariff preferences, and
other similar arrangements.’?” Hong Kong'’s separate shipping reg-
ister'?® and civil aviation management are also to be retained.'?®

In what 1s considered a somewhat unusual feature 1n autono-
mous entity/central authority relationships,'?® there will be essen-
tially no formal financial ties between the HKSAR and the Central
People’s Government. Rather, the HKSAR will have independent
finances to use exclusively for 1ts own purposes. No funds will be
channeled to the Central People’s Government,'® nor will the CPG
be permitted to levy any taxes in the territory 32

Obligations have also been undertaken to preserve Hong Kong’s
current social system and lifestyle.’®® Under the Sino-British Joint
Declaration, the rights and freedoms enjoyed by Hong Kong
residents:

including those of the person, of speech, of the press, of as-
sembly, of association, of travel, of movement, of correspon-
dence, of strike, of choice of occupation, of academic research,
and of religious belief will be ensured by law in the Hong
Kong Special Administrative Region. Private property, own-
ership of enterprises, legitimate right of inheritance, and for-
eign mvestment will be protected by law.'3!

The agreement further provides that:

The Hong Kong Special Administrative Region shall main-
tam the educational system previously practifc]ed in Hong
Kong. The Hong Kong Special Administrative Region Gov-
ernment shall on its own decide policies in the fields of cul-
ture, education, science and technology, including policies re-

126 Id. Annex 1, § 7, para.
127 Id. Annex I, § 6, para.
128 Id. Annex 1, § 8, para.
128 Id. Annex I, § 9, para. 1.

130 See Hannum, supra note 64, at 277.

131 Sino-British Joint Declaration, supra note 9, Annex I, § 5, para. 2.
132 Id_

133 Id. para. 3(5).

134 Id.

b Qo =
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garding the educational system and its administration, the
language of instruction, the allocation of funds, the examina-
tion system, the system of academic awards and the recogni-
tion of educational and technological qualifications. Institu-
tions of all kinds, mcluding those run by religious and
community organizations, may retain their autonomy. They
may continue to recruit staff and use teaching materials from
outside the Hong Kong Special Administrative Region. Stu-
dents shall enjoy freedom of choice of.education and freedom
to pursue their education outside the Hong Kong Special Ad-
ministrative Region.'®®

The above obligations have been reaffirmed and details of their im-
plementation stipulated in the HKSAR Basic Law.*3¢

As emphasized above, the “high” degree of autonomy pledged
for the territory hinges to a large extent on the insulation of Hong
Kong from potential and actual intervention by the PRC. Several
concerns have been raised in this regard, identifying conceivable
sources of control or mnterference that range from the specific-le-
galistic to the more general-ideological.

With respect to the legislative powers with which the HKSAR
Government is endowed, three potential constraints have been
highlighted: (1) laws enacted by the local legislature are subject to
invalidation by the Standing Committee of the National People’s
Congress (SC-NPC); (2) PRC legislation may be applicable 1n
Hong Kong; and (3) the power to amend the Region’s Constitution
is vested in the NPC.

It appears that the power to invalidate HKSAR legislation as-
sumed by the PRC under article 17 of the Basic Law goes beyond
that which is envisaged in the Sino-British Joint Declaration.®”
Although such power is confined to challenging the “constitution-

138 Id. Annex I, § 10, para. 1.

13¢ Basic Law, supra note 98, chs. 3, 6.

137 Sino-British Joint Declaration, supra note 9, Annex I, § 2, para 2 (“The legislature
may on its own authority enact[s] laws 1 accordance with the provisions of the Basic Law
and legal procedures, and report them to the Standing Committee of the National People’s
Congress for the record. Laws enacted by the legislature which are 1 accordance with the
Basic Law and legal procedures shall be regarded as valid.”)
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ality” of laws “regarding affairs within the responsibility of the
Central Authorities or regarding the relationship between the Cen-
tral Authorities and the Region,” the power of review should more
appropriately’®® — and more consistently with a high degree of au-
tonomy**®* — be exercised by the local judiciary

It has been further argued that the Basic Law expands PRC au-
thonity to enact legislation applicable in Hong Kong “in violation
of the very limits of autonomy the Basic Law 1s supposed to pre-
serve.”'*® The extension to the territory of PRC laws “relating to
defen[s]e and foreign affairs as well as other matters outside the
limits of the autonomy of the Region as specified by this Law,”1#!
1s incompatible with the notion of Hong Kong’s legislative auton-
omy Such legislative autonomy 1s reflected in the negatively-
phrased provision in the Joint Declaration that “[e]xcept for for-
eign and defen[s]e affairs the Hong Kong Special Administra-
tive Region shall be vested with . legislative power.”**2 The
potential for PRC intrusion through legislation 1s perceived to
have increased by the stipulation in the Basic Law that “[i]n the
event that the Standing Committee of the National People’s Con-
gress decides to declare a state of war or, by reason of turmoil
within the Hong Kong Special Administrative Region which 1S
beyond the control of the government of the Region, decides that
the Reglon 1s 1n a state of emergency, the Central People’s Govern-
ment may 1ssue an order applying the relevant national laws 1n the
Region.”1*3

A potentially more serious problem, insofar as the danger of
PRC “legislative infiltration” 1s concerned, stems from the fact
that the power to amend the Basic Law 1s vested in the National
People’s Congress'** and may be exercised without consulting the
HKSAR.!*5 Yet, as argued by a comparative constitutional law ex-

138 Judicial review would arguably avoid politicization of constitutional issues.

138 See Tamanahah, supra note 88, at 51.

1o Jd. at 51-52.

14 Basic Law, supra note 98, ch. 2, art. 18.

2 Sino-British Joint Declaration, supra note 9, Annex [, § 1, para. 2.

143 Basic Law, supra note 98, ch. 2, art. 18.

4 Id. ch. 8, art. 159.

146 “Before a bill for an amendment [to the Basic Law] 1s put on the agenda of the
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pert, the “key elements of the autonomy of the Hong Kong SAR
are beyond amendment.”*4¢

[Tihe special circumstances of the enactment of the Basic
Law — a solemn international treaty and undertaking, the
fundamental principle on which Britain transferred responsi-
bility and sovereignty over Hong Kong to China, the assur-
ances given by both to the People of Hong Kong, and their
participation 1 its preparation premised on the principles of
the Joint Declaration — all point to an instrument whach,
though enacted by one party, represents the will of several
parties. As such, its unilateral amendment would be contrary
to good faith and justice.'*”

A further reassurance is provided under the Basic Law itself to the
effect that “[n]Jo amendment to this Law shall contravene the es-
tablished basic policies of the People’s Republic of China regarding
Hong Kong”*® which “have been elaborated by [the Chinese Gov-
ernment] 1n the Sino-British Joint Declaration.”*4®

The above concerns have prompted one observer to conclude
that “[u]sing International practice as a standard, in the legislative
area Hong Kong clearly does not enjoy a ‘high degree’ of auton-
omy.”'5® Even entities with less autonomy generally hold residual
legislative power, possess the power to amend their own constitu-
tion without approval of the central government, and are not sub-
ject to central government veto of legislation.

With regard to executive powers, fears over PRC interference
have focused on his/her appointment!®* by and accountability®? to
the Central People’s Government. It has been contended that the

National People’s Congress, the Committee for the Basic Law of the Hong Kong Special
Administrative Region [half of whose membership consists of Hong Kong residents] shall
study it and submit its views.” Id.

48 Yash Ghai, A Comparative Perspective, in THE Basic Law 13 (R. Wacks ed., 1990).

7 Jd. at 21.

148 Basic Law, supra note 98, ch. 8, art. 159,

0 Id. pmbl

10 Tamanahah, supra note 88, at 50.

152 Basic Law, supra note 98, ch. 4, art. 45.

12 Id. ch. 4, art. 43. Among other duties, the Chief Executive 1s to-“implement the
directives 1ssued by the Central People’s Government in respect of the relevant matters
provided for in this Law.” Id. ch. 4, art. 48, para. 8.
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Chief Executive’s power (“with divided loyalties”) to dissolve the
legislature’®® and appomnt judges of the courts,'®* may compromise
the independence of the legislative and judicial branches of the
HKSAR Government.'®®

Arguably, since considerable emphasis 1s placed on the demo-
cratic selection of the Chief Executive, 1t 1s possible to maintain
independence between the branches of government.!®® China’s
power of “appointment” should not be interpreted to mean that
“approval can be withheld at will by the PRC.”*5” Certain checks
and balances effectively serve to prevent such unilateral action.
For example, the Chief Executive has a duty to consult the Execu-
tive Council before dissolving the Legislative Council.’®*® Addition-
ally, the appomntment of judges 1s based “on the recommendation
of an independent commission composed of local judges, persons
from the legal profession, and eminent persons from other sec-
tors.”?%® Furthermore, the Legislative Council has the power to im-
peach the Chief Executive.'®°

Possibly, the most mntense debate is over the preservation of 1n-
dependent local judicial power. The central 1ssue of this debate 1s
whether the interpretation of the Basic Law 1s the “‘linchpin’

183 Id. ch. 4, art. 50.

8¢ Id. ch. 4, art. 48, para. 6.

155 See Tamanahah, supra note 88, at 49.

156 “The Chref Executive of the Hong Kong Special Administrative Region shall be se-
lected by election or through consultations held locally The method for selecting the
Chief Executive shall be specified 1in the light of the actual situation in the Hong Kong
Special Administrative Region and 1n accordance with the principle of graduat and orderly
progress. The ultimate aim 1s the selection of the Chief Executive by universal suffrage upon
nomination by a broadly representative nomnating committee in accordance with demo-
cratic procedures.” Basic Law, supra note 98, art. 45. Details of the specific method of selec-
tion of the HKSAR’s Chief Executive are provided in Annex I of the Basic Law.

187 Tamanahah, supre note 88, at 48. A local commentator speculated that the appoint-
ment will be a “mere formality” to demonstrate China’s sovereignty over Hong Kong. He
suggests that if the Central Government refused to appoint the Chief Executive elected by
the local authorities, a constitutional crisis will follow with a serious adverse impact on the
stability and prosperity of the territory. Joseph Cheng, Looking at the Other Options, S.
Cuina MorNING Post, Mar. 2, 1986, cited tn Roda Mushkat, The International Legal Sta-
tus of Hong Kong Under Post Transitional Rule, 10 Hous. J. InT'L L. 1, 22 n.128 (1987).

188 Basic Law, supra note 98, art. 50.

189 Jd. art. 88.

160 Jd. art. 73, para. 9.
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upon which rests the success or failure of the future system.””’¢
Specifically, the debate focuses on whether consolidation of power
by the NPC will erode the “power of final adjudication” guaran-
teed to the HKSAR courts under the Sino-British Joint
Declaration.

At the same time, 1t appears that the Central Government’s ju-
risdiction over certamn judicial decisions is not inconsistent with
relevant international practice.’®®> When appropriately constrained,
this jurisdiction “does not mnevitably threaten the judiciary’s right
of final adjudication.”?¢® Regrettably, no clear delineation of power
is offered under the Basic Law. However, some division may be
discerned whereby local courts would exercise an incidental, inter-
pretative function, and defer whenever necessary to the SC-NPC’s
interpretation of the Basic Law provisions “concerning affairs
which are the responsibility of the Central People’s Government,
or concerning the relationship between the Central Authorities and
the Region.”*®* Although critics correctly point out the ambiguity
of phrases such as “affairs which are the responsibility of the Cen-
tral People’s Government,” inherent in the local courts’ power to
determine the need for referral is also the competence to classify
properly the issues.1®

Perhaps a more serious curtailment in power is the SC-NPC’s
ability to “disallow” locally enacted legislation.!®® As contended by
one writer, the SC-NPC is authorized to “nip errant HKSAR legis-

'8! Daniel R. Fung, The Basic Law of the Hong Kong Special Administrative Region of
the People’s Republic of China: Problems of Interpretation, INT'L & Comp. L.Q. 701, 706
(1988). See also MARTIN LEE & SzeTo WaH, THE Basic Law: SoME Basic FLaws 69 (1988).

16z “In wirtually all the autonomous entities, the central government has final jurisdic-
tion, whether appellate or original, for judicial decisions regarding the relationship between
it and the secondary entity, and exclusively controls decisions relating to its power over
foreign affairs and defense matters.” Tamanahah, supra note 88, at 54-55.

163 Id. at 55.

16¢ Basic Law, supra note 98, art. 158. Deferral 1s further circumscribed by the require-
ment of necessity. The SC-NPC 1s obliged to consult the Hong Kong Basic Law Committee
before giving an terpretation, and that while their interpretation 1s binding on the courts,
“judgments previously rendered shall not be affected.” Id.

163 See, e.g., Che-ming Liu, The Power of Interpretation of the Hong Kong Special
Adnunistrative Region Basic Law — Where Do We Go From Here?, 4 CHINA L. Rep. 185,
193 (1989).

186 See supra note 138 and accompanying text.
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lation 1n the bud, thus preempting the courts from exercising the
already severely circumscribed interpretive powers granted to
them under article 157 by denying them even the very opportunity
of reviewing the constitutionality of such legislation.”*®” Notwith-
standing reassurances by Chinese officials that “the NPC will be
unlikely to exercise the power frequently,”?®® judicial review of leg-
1slation should reside 1n SAR courts.

The ousting of the HKSAR courts’ jurisdiction over acts of state,
such as defense and foreign affairs, may also raise concern as to
what other acts of state may be excluded from the purview of the
local judiciary '®® In light of the present judicial practice, which re-
mains unchanged in the HKSAR, the local courts shall decide
whether the subject-matter 1s beyond their judicial scope.!”® De-
spite this autonomy, the courts must obtain a certificate from the
Chief Executive on “questions of fact concerning acts of state such
as defen[s]e and foreign affairs.” This certificate i1s binding on the
courts.'”!

Despite the fact that the reservation of power to the PRC over
defense and foreign affairs 1s a common feature 1n autonomous ar-
rangements, 1t may nevertheless pose certain risks to Hong Kong’s
autonomy First, since a formal definition of either “foreign af-
fairs” or ‘“defense” 1s nonexistent, the scope and extent of the Cen-
tral Government’s responsibility 1s not clearly demarcated.!??

187 L, supra note 165, at 195.

188 Quoted in MicHAEL C. Davis, CONSTITUTIONAL CONFRONTATION IN HONG KONG: ISSUES
AND IMPLICATIONS OF THE Basic Law 44, 55-67 (1990) (proposing a model for constitutional
judicial review mm Hong Kong). This model combines a “decentralized mcidenter system”
which permits the local courts to review the acts of the legislative and executive branches
for conformity to the Basic Law. Id. at 63. The decentralized incidenter system 1s 1n con-
trast with “components of [the} centralized principaliter system” (a special committee com-
posed of an equal number of Hong Kong and mainland compatriots, aims to “resolve consti-
tutional 1ssues mvolving constitutional powers or junisdiction questions between the central
and local government or questions involving the Constitution of the People’s Republic of
China”). Id. at 64.

152 Basic Law, supra note 98, art. 19.

170 Id

171 Id.

172 Distinctions employed 1in both the Joint Declaration and the Basic Law between
foreign and external affairs or defence and public order tend to obscure rather than eluc-
date the meaning of the two key terms. See generally Roda Mushkat, Foreign, External
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Apart from these definitional problems 1s the concern that, as an
integral part of the Chinese body politic and as a component of the
PRC foreign affairs apparatus, Hong Kong would no longer be per-
ceived as politically neutral. The territory may not be able to
maintain close economic or political relations with countries that
do not maintain diplomatic ties with China. Furthermore, Hong
Kong may lose its status as an effective intermediary between the
PRC and such countries.'”® This result may not only prove costly
in terms of lost business opportunities, but it may consequently
undermine Hong Kong’s image as an autonomous entity.

China’s 1deologically-inspired foreign policy decisions may also
conflict with the territory’s right to formulate its own economic
and trade policies, and jeopardize 1ts status as a separate customs
territory ** In the extreme case, whereby China imposes sanctions
upon another country, Hong Kong will have to take similar action
and incur the risk of being perceived as an active player in the
game of international power politics. Such a position is inconsis-
tent with the aim of promoting Hong Kong as an autonomous ter-
ritorial unit motivated by its desire to live according to the princi-
ples of free trade.’?®

Another potential drawback is that policy instability within
China would have implications for the SAR. Specifically, factional
disputes in Beijing over foreign policy may spill over into other
policy domains in the PRC.'”® In the absence of a British buffer,

end Defence Affairs, in THE Basic Law aAND Hone Kong's FUuTURE 248 (Peter Wesley-Smith
& Albert H.Y. Chen eds., 1988).

113 See Y.C. Jao, Hong Kong's Economic Prospects After the Sino-British Agreement:
A Preliminary Assessment, in THE Future oF Honc Kong, Towarp 1997 anp BEvonp 57,
86 (Hungdah Chiu et al. eds., 1987); Y.C. Jao, Hong Kong’s Future as a Free Market, 22
Issues & Stup, June 1986, at 139.

174 In recent years, the reassertion of control by the Chinese Communist Party over
foreign affairs has been largely formulated by the Ministry of Foreign Affaurs of the State
Council, China’s Central Government. Willy Wo-Lap Lam, Party Tightens Grip on Foreign
Affairs, S. CHINA MornING PosT, Dec. 27, 1989, at 8.

178 See Hone KoNG 1989: A REviEw oF 1988 (Aladin Ismail ed., 1989). “Hong Kong
believes 1 free trade. The aums of Hong Kong’s external commercial relations policy are
thus fo safeguard its rights and to discharge its obligations in the pursuit of free trade.” Id.
at 83.

178 See Kenneth Lieberthal, Domestic Politics and Foreign Policy, in CHINA’S FOREIGN
ReLATIONS IN THE ‘805 43 (Harry Harding ed., 1984). See also MicuaeL Yanupa, TowARDS
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Hong Kong may not be immune. For example, under the pretext of
responding to a “foreign affairs” policy crisis, China could interfere
in the internal affairs of the SAR. By doing so, 1t would violate the
letter and spirit of the Sino-British Joint Declaration. Since the
vagueness of the relevant terms in the Basic Law will facilitate di-
rect mterference, 1t may be impossible to reconcile such interfer-
ence with notions of genuine autonomy *?

The “fear of economic intrusion’?® by the PRC 1s understanda-
bly less intense.!” Yet, a recurrent concern underlying discussion
of the territory’s economic prospects has been the “intervention-
1st” nature of any version of socialism and China’s tradition of
strict control over every aspect of the country’s economy **° Ob-
servers have noted, 1n particular, a recent 1deological shift within
the Chinese Communist Party, “away from Deng’s economic re-
forms”!® turning “back towards the more traditional Maoist so-
cialist principles.”®? Others have drawn attention to signs of ac-
tual intervention through transfer of PRC personnel and resources
to the territory 82

THE EnD oF IscLaTioNisM: CHINA’S ForelGN PoLicy AFTER Mao 239 (1983) (discussing the
serious effects of a backlash against the “open door” policy).

177 See Deng Xiaoping, Current Policies and Prospects for Hong Kong, 31 BElJING REv.
18 (1988). Notwithstanding the allocation of responsibility over “public order” to the SAR,
the troops stationed locally “will go into action when turmoil and big riots occur.” Id.
The necessity to suppress rioting as a “threat to the political stability and economic pros-
perity of the country” has recently been emphasized by China’s Prime Minister, L1 Peng.
Nicholas D. Kristof, Chinese Premier Defends ‘89 Crackdown on Protesters, N.Y. TIMES,
Apr. 10, 1991, at A3.

178 Fric X. Shw, Hong Kong: Prospects of Autonomy Under Chinese Rule After 1997, 3
TransnaTL Law. 141, 163 (1990).

7% The raison d'etre of Hong Kong’s autonomy 1s the preservation of its economic dis-
tinctiveness. One commentator even refers to the “almost hermetically sealed economic sep-
aration between Chma and Hong Kong.” Ghay, supra note 146, at 11.

188 See Shiu, supra note 178, at 163.

81 David M. Corwin, China’s Choices: The 1984 Sino-British Declaration and its Af-
termath, 19 L. anp PoL’y IN INT'L Bus. 505, 529 & n.122 (1987).

182 Id, at 528 & n.121.

183 ¥Y.L. Wu and Y.C. Jao, The Economic Consequences of 1997, 20 Case W REs. J.
Int’L L. 17, 39-40 (1988). According to the authors, “the Xinhua [New China] News Agency,
the PRC’s de facto diplomatic mission 1n Hong Kong has a staff of about 700. The number
of PRC-controlled enterprises i1n Hong Kong has been stated as over 3000 [and] [o]verall
legal immigration from China to Hong Kong increased to over 221,000 persons i 1986
This total includes persons placed in Hong Kong business, financial, and professtonal orga-
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By the same token, the Chinese Government has reaffirmed its
commitment to economic policies of modernization'® and prom-
1sed that Hong Kong will remain “a place where foreign investors’
participation in free competition is guaranteed.”'®® The PRC au-
thorities, who are increasingly inclined to learn from experience,
may become aware of the trade-off between rigid control, prosper-
ity, and stability. Under such circumstances, they might be willing
to moderate the strong emphasis on control, and bring the inten-
tions attributed to them more in line with local expectations of
prosperity and stability.!®® It is also evident that given the compre-
hensiveness and the detailed nature of provisions in the Sino-Brit-
ish Joint Declaration pertaining to Hong Kong’s economic auton-
omy, any attempt at interference would constitute a flagrant
violation of an international treaty, which China is unlikely to
risk.87

If Hong Kong’s economic system appears relatively insulated, its
lifestyle and the rights and freedoms of its people may not be simi-
larly immune from potential encroachment. Concerns have been
voiced, in particular, over the power given under the Basic Law to
the Central People’s Government to impose national laws (“includ-
ing the notorious offenses of counter-revolutionary crimes”?8)
upon a declaration of a “state of emergency”®® by the Standing

nizations to learn how the Hong Kong economy operates. Along with the influx of per-
sonnel, Chinese capital investment in Hong Kong has also mncreased.” Id.

8¢ Reform Will Continue: An Offictal Explanation — and Promise, WoRrLD PRess
REv., Mar. 1987, at 13. .

188 Hong Kong & China: The Golden Bowl, Economist, Mar. 16, 1991, at 34 (statement
of Lu Ping, China’s semor official for Hong Kong affairs).

18¢ See Roda Mushkat, The Transition from British to Chinese Rule in Hong Kong: A
Discussion of Salient International Legal Issues, 14 DeEnv. J. InT'L L. & Por’y 171, 184
(1986).

187 See Corwin, supra note 181, at 520-23; Shiy, supra note 178, at 180-82 (setting forth
considerations that mght endure PRC compliance with the joint declaration).

'8¢ Hone KoNG Bar AssoCIATION, SUBMISSION oF THE HoNg KoNG BAR ASSOCIATION TO
THE UN Human RicHTs CoMMITTEE ON THE THIRD PERIODIC REPORT ON HONG KoONG, para.
11.2 (Mar. 1991). It 1s further noted therein that “[p]rocedural safeguards for fair and open
trial may be ignored. There 1s no limitation on the scope of derogable rights, nor 1s there
any provision on when the declaration of the state of emergency should be lifted.” Id.

182 Basic Law, supra note 98, art. 18. The Standing Committee of the National People’s
Congress may base its decision to declare a state of emergency on a determination that
turmoil “exists within the Hong Kong Special Administrative Region which endangers na-
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Committee of the NPC. Furthermore, fear exists that article 23 of
the Basic Law may enable the Central People’s Government to in-
directly restrain personal freedoms by imposing restrictions on
freedom of expression, association, or movement.'®® This provision
mstructs the HKSAR to enact laws to prohibit, inter alia, “subver-
sion against the Central People’s Government foreign political
organizations or bodies from conducting political activities 1n the
Region, and political organizations or bodies of the Region from
establishing ties with foreign political orgamizations or bodies.”**?

These fears have not been alleviated by the recent manifestation
of the Chinese leadership’s resolve to use all means necessary to
quash resistance.'®® Nonetheless, article 39 of the Basic Law'®® may
prove effective in ensuring conformity with the international cove-
nants on human rights of both the Basic Law and Hong Kong
Laws, and thus, could secure international monitoring of human
rights in Hong Kong.'®*

Clearly, the cementing of some gaps would not guarantee the
complete msulanty of the territory, nor will the extent of local au-
tonomy be determined by legal constraints alone. However, barri-

tional unity or security and 1s beyond the control of the government of the Region.” Id.

190 Soe Hong KonG JournaLisTs AssociaTioN (HKJA), Hone KoNG JOURNALISTS Asso-
ciationN I Suemission 1o UN Human RicuTs CoMMITTEE ON THE THIRD PERIODIC REPORT BY
Hong Kong UnDER ARTICLE 40 OF THE INTERNATIONAL CovENaNT ON CIviL AND PoLITIcAL
RicHTS, paras. 41-43 (Mar. 1991). The HKJA says Chinese pressure 1s currently in effect,
and makes reference mn support of this contention to a letter written by the HK Govern-
ment’s Political Adviser to the officital New China News Agency pledging the HK authorities
had no intention of permitting the colony to be used as a base for subverting China. Id.
para. 63 & app. 19.

11 Basic Law, supra note 98, art. 23.

192 See Kristof, supra note 177.

193 Basic Law, supra note 98, art. 39. Article 39 provides that “[t]he provisions of the
International Covenant on Civil and Political Rights, the Infernational Covenant on Eco-
nomic, Social and Cultural Rights, and the international labor conventions as applied to
Hong Kong shall remain 1n force and shall be implemented through the laws of the Hong
Kong Special Administrative Region. The rights and freedoms enjoyed by Hong Kong resi-
dents shall not be restricted uniess as prescribed by law” and further states that these legal
restrictions are limited by the specified human rights agreements. Id.

14 British and Hong Kong officials allegedly told the UN Human Rights Committee
that the question of menitoring the implementation of international human rights covenants
in Hong Kong after 1997 would be rased at the Sino-British Joint Liaison Group. See
Rights Pact Urged by UN, Honc KoNc STanparp, Apr. 3, 1991.
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ers may be erected which will minimize, if not prevent,, excessive
Chinese intervention. For example, strong democratic institu-
tions'®® could serve as such a barrier.

3. “Internal Self-Determination”

Notwithstanding any reservation that may be raised with respect
to claams by Hong Kong people to be free from foreign rule and
domination, their right to “internal self-determination .. to elect
and keep the government of [their] choice”!®® finds ample support
in contemporary international law. They may rely on the UN
Charter, which calls on member states administering nonself-gov-
erning territories “to develop self government, to take due account
of the political aspirations of the peoples, and to assist them in the
progressive development of their free political institutions.””*?? Fur-
ther reference could also be made to the obligation incorporated in
the 1966 International Covenants on human rights to promote the
realization that “[a]ll peoples have the right of self-determination

. . [and the right to] freely determine their political status and
freely pursue their economic, social and cultural development.”*?

The people of Hong Kong will find the 1975 Final Act of the
Conference on Security and Co-Operation in Europe (the Helsink:
Accord)'®® particularly instructive in the elaboration of internal
self-determination. It provides that “[b]y virtue of the principle of
equal rights and self-determination of peoples, all peoples always
have the right, in full freedom, to determine, when and as they

195 See further discussion i the following section.

196 Cassese, supra note 62, at 134.

187 TJ.N. CHARTER art. 73(b). The principle of self-determination 1s upheld mn Articles 1
and 55 of the Charter.

18 International Covenant on Civil and Political Rights of 1966, art. 1, reprinted in
Basic DocumenTs oN Human RicHTs 128 (Ian Brownlie ed., 2d ed. 1981) [heremnafter Basic
DocumenTs]; International Covenant on Economic, Social and Cultural Rights of 1966, art.
1.

199 Conference on Security & Cooperation in Europe - Final Act, 14 LL.M. 1292 (1975)
[heremafter Helsinki Accord]. Although the Helsinki Accord 1s not a binding treaty, it in-
volves undertakings by the signatory states which preclude them from claimmg that the
matters dealt with are within the exclusive domestic jurisdiction of the respective signato-
ries. See Oscar Schachter, Comment, The Twilight Existence of Nonbinding International
Agreements, 71 Am. J. InT'L L. 296 (1977).
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wish, their internal and external political status, without external
mterference, and to pursue as they wish their political, economic,
social and cultural development.”2°°

The right of internal self-determination “inexorably demands a
democratic system under which the government is chosen from
time to time by a process of free and fair elections, held on the
basis of genuinely popular suffrage.”?®! Indeed, the Conference on
Security and Co-Operation in Europe recently declared “free elec-
tions” to be one of the “elements of justice which [is] essential to
the full expression of the inherent digmity and of the equal and
mnalienable rights of all human beings.”?° Other essential elements
mclude a representative government with an accountable execu-
tive, accessible legislation, equal protection of the law, an indepen-
dent and impartial judiciary, and fundamental rights of the crimi-
nally accused.?®® The states participating in the Conference further
declared that the “will of the people, freely and fairly expressed
through periodic and genuine elections, 1s the basis of the author-
1ty and legitimacy of all government.”2%

In a similar vein, if the right of internal self-determination 1s to
be guaranteed,

people must have regular opportunities to choose their gov-
ernments and their social systems, and to change their gov-
ernments and their social systems if they so wish. This, n
turn, means that each individual must be able to exercise the
other rights set out in the Covenants, such as the rights to

200 See Heisinki Accord, supra note 199, at 1295.

29 Geoffrey Marston, United Kingdom Materwals on Internationel Lew 1988, 1988
Brit. Y.B. INT’L L. 421, 441 (statement of H. Steel, United Kingdom Representative to the
UN Commission on Human Rights, Feb. 9, 1988).

292 Document of the Copenhagen Meeting of the Conference on the Human Dimension
of the Conference on Security & Cooperation in Europe, 29 I.L.M. 1305, 1308 (1990} [here-
mafter Copenhagen Meeting].

203 Id. at 1308-09.

204 Id. at 1309. Sections 7.1-7.9 list obligations which participating states must under-
take to ensure that the will of the people forms the basis of governmental authority, includ-
ing free elections, popularly elected chamber(s) of legislature, universal and equal voting
rights, secret ballot or other free voting procedure, freedom of citizens to seek candidacy,
freedom to form political parties, freedom to campagn politically, and nondiscriminatory
access to the media for all political participants. Id. at 1310.
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freedom of thought and expression; the rights of peaceful as-
sembly and freedom of association; the right to take part in
the conduct of public affairs, either directly or through freely
chosen representatives; and the right to vote and be elected at
genuine periodic elections. It is on these fundamental rights
that truly democratic societies are built.?°®

The entrenchment of democratic values and institutions in Hong
Kong 1s necessary in order to guarantee the territory’s future au-
tonomy and stability within the terms of the Sino-British Joint
Declaration. However, the “democratization” of Hong Kong — or,
more specifically, the development of “a system of government the
authority for which is firmly rooted in Hong Kong, which 1s able to
represent authoritatively the views of the people of Hong Kong,
and which is more directly accountable to the people of Hong
Kong’?°® — has not progressed in accordance with Ilocal
expectations.?%?

208 (zeoffrey Marston, United Kingdom Materials on International Law 1987, 1987
Brit. Y.B. INT'L L. 519 (quoting Timothy Eggar, the British Parliamentary Under-Secretary
of State, Foreign and Commonwealth Office, during the 43d session of the UN Commission
on' Human Rights, Feb. 10, 1987).

208 GovERNMENT PRINTER, Hong KonG, WHITE PAPER ON THE FURTHER DEVELOPMENT OF
RePRESENTATIVE GOVERNMENT IN Hong Kong, para.2 (Nov. 1984),

207 Pespite the public’s desire for a faster pace of democratization and the Office of
Members of the Executive Council and Legislative Council's (OMELCO) consensus regard-
ing the need for an accelerated timetable to full democracy (the people directly electing 50
percent of the Legislature Council’s members before 1997), the Foreign and Commonwealth
Secretary announced on February 16, 1990, that the Government intended to mtroduce only
18 (out of 60) directly elected seats 1n the Legislative Council in 1991, and 20 in 1995, See
GoverNMENT PRINTER, Hone Kone, WHITE PAPER ON THE ANNUAL REporT oN Hone Kone
1989 10 PARLIAMENT, para. 29 (Apr. 18, 1990) [hereinafter 1989 WwiTE PAPER]. Democrati-
cally-inclined observers have also noted the failure to establish a separation of powers be-
tween the executive and the legislative branches as envisaged n the Sino-British Joint Dec-
laration, by allowing the Legislative Council to elect its own President. Noted in the report
are:

examples of government decisions that have stymied public participation 1n the

political process [which] mnclude the demal of the right to vote to adults between

18 and 20 years old, the retention of large numbers of government-appomnted

members on the district boards and mumicipal councils, the refusal to accept polit-

1cal parties, the refusal to implement a scheme of automatic registration to all

eligible voters, and the gerrymandering of electoral district boundaries 1n violation

of the principle of one-person, one-vote.

Hong Kong LEGISLATIVE CouNcIL REPORTS, 128-29 (Oct. 24, 1990) (statement of Martin Lee,
Legislative Council Member).
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Furthermore, post-1997 prospects for the implementation of the
people of Hong Kong’s right to internal self-determination do not
appear encouraging. As pointed out by one commentator, the Basic
Law

accepts democracy as a long term principle (BL 45 and 68)
but does not provide it. Neither the first chief executive nor
the majority of the legislature to take office in July 1997 will
be directly elected No significant change in the method of
selecting the Chief Executive 1s contemplated until 2007 (that
18, after two terms of office) nor 1s it intended that the legisla-
ture would have a majority of directly elected representatives
until at least after that date (annexes I and II). Thereafter
the system may be altered, but only with the support of two-
thirds of the members of the legislature, the chief minister,
and the Standing Committee of the National People’s Con-
gress 208

Finally, the full realization of the people’s right to internal self-
determination depends upon whether the rights and freedoms of
the people of Hong Kong are respected. The entrenchment of the
Hong Kong Bill of Rights?®® should prove to be a step in this
direction.

4. Succession

In ascertaining the extent of Hong Kong’s international person-
ality (its international rights and obligations, responsibilities, and
entitlements) attention should also be paid to the territorial impli-
cations of international legal norms regarding “state succession.”
Despite China’s contention that no transfer of sovereignty 1s to
take place, since 1t will merely “resume” the exercise of sovereignty
over Hong Kong,?'® the situation falls within the definition of
“state succession.”?!! The replacement of one state by another for

208 See Ghai, supra note 146, at 11.

209 A Hong Kong Bill of Rights Ordinance was enacted on June 5, 1991.

219 Sino-British Joint Declaration, supra note 9, Annex I, § 1, para. 1.

211 Vienna Convention on Succession of States 1n Respect of Treaties, art. 2, U.N. Doc.
A/CN.8031/Corr. 2 (1978), 17 LL.M. 1488 (1978) [hereinafter 1978 Convention on
Succession].
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the responsibility of the international relations of a territory is tan-
tamount to state succession and is subject to relevant international
legal regulation. The explanatory notes to the annexes of the Sino-
British Joint Declaration and the notes to the Associated Ex-
change of Memoranda explicitly refer to the imminent territorial
changes in terms of China’s succession. Specifically, the explana-
tory notes state that “foreign and defen[s]e affairs which are now
the overall responsibility of Her Majesty’s Government . . . will
with effect from July 1, 1997, become the overall responsibility of
the Central People’s Government of the People’s Republic of
China.”?12

Yet, the Hong Kong case is unique. Although the responsibility
over foreign affairs 1s transferred to the PRC, the territory is
vested with a high degree of autonomy, including extensive powers
of external relations. In the majority of cases, it is in this respect
that the question of succession of treaties arises, but the issue does
not lend itself to a determination by a straight forward application
of established rules of state succession.?'®

a. Treaties

Since Hong Kong will not gain full independence, the “clean
slate” theory which advocates the right of newly independent
states?* to decide which bilateral and multilateral treaties will re-
main in force, has no direct relevance. Nor is 'the “moving treaty

212 Sino-British Joint Declaration, supra note 9, Annex I, § 1, para. 4; Annex I, § 11,
para. 1.

213 Notwithstanding the conclusion of the 1978 Convention on Succession, supra note
210, and the 1983 Vienna Convention on Succession of States i1n Respect of State Property,
Archives and Debts, U.N. Doc. A/CN.117/14 (1983), 22 I.L.M. 306 (1983}, state practice mn
this domain has remamned “unsettled and full of mconsistencies.” JOSEPH GABRIEL STARKE,
InTRODUCTION TO INTERNATIONAL LAw 324 (10th ed. 1889). Consequently, states tend to deal
expressly with possible succession questions within the context of the treaty pertammg to
the transfer of sovereignty. Any subsequent problems are reviewed 1n light of the intentions
of the parties, relevant laws, treaties, declarations, and other arrangements accompanying
the change of sovereignty.

214 In practice, newly independent states seeking to mamtain stability have opted to
retain many of the treaties of the predecessor states. See Hugh J. Lawford, The Practice
Concerning Treaty Successton in the Commonwealth, 5 Can. Y.B, InT'L L. 3 (1967).
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frontiers rule,”?® which provides that a territory undergomng a
change of sovereignty passes from the treaty regime of the preced-
1ng state directly to that of the acquiring one, applicable 1n light of
Hong Kong’s special autonomous status. The territory’s predica-
ment lies 1 the fact that the continuation of external ties and 1n-
ternational agreements®!® 1s essential in order to maintain the ter-
ritory’s prosperity and 1ts status as a major international
commercial center. This predicament 1s compounded because the
PRC 1s not a party to many of the international agreements pres-
ently extending to the territory Furthermore, 1t 1s questionable
whether the territory will be given the “maximum freedom of ac-
tion consistent with China’s international responsibility for Hong
Kong.”?'” China 1s not a member of many international confer-
ences and organizations of which Hong Kong is a member, either
in 1ts own right or as an adjunct of the British delegation (when
meetings are confined to sovereign states).

The pragmatic approach taken by both sides 1s reflected in the
formula adopted under the Sino-British Joint Declaration whereby
international agreements implemented in Hong Kong remain in
force, even 1if the PRC 1s not a party to the agreement. The Central
People’s Government would apply international agreements to
which the PRC 1s a party to Hong Kong only after seeking the

215 See Eckart Klem, Treaties, Effects of Territorial Changes, in ENCYCLOPEDIA OF PuB-
LIC INTERNATIONAL Law 473 (Rudolph Bernhardt et. al. eds., 1984). The rule 1s incorporated
in Article 15 of the 1978 Convention on Succession which stipulates:
When part of the territory of a State, or when any territory for the international
relations of which a State 1s responsible, not being part of the territory of that
State, becomes part of the territory of another State: (a) treaties of the predeces-
sor State cease to be 1n force in respect of the territory to which the succession of
States relates from the date of the succession of States and (b) treaties of the
successor State are in force in respect of the territory to which the succession of
States relates from the date of the succession of States, unless it appears from the
treaty or is otherwise established that the application of the treaty to that terr-
tory would be incompatible with the object and purpose of the treaty or would
radically change the conditions for its operation.
1978 Convention on Succession, supra note 211, Annex I, pt. 2, art. 15.
2% Including those which create international organizations whose activities Hong Kong
participates.
217 Tsang, Colossal Task of JLG to Forge a Sound Future, S. CHINA MORNING PosT,
May 23, 1985, at 2.
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views of the SAR Government.?!® Notwithstanding the reasonable-
ness of such a solution, third party states must consent to this ar-
rangement since they are not obliged to accept new parties within
their treaty relations.?’® The tasks of procuring their consent and
working out the technical details of treaty succession have been
assigned to the Sino-British Joint Liaison Group (JLG),??° which
has secured the continued application to Hong Kong of a consider-
able number of international agreements.?*!

The Sino-British Joint Declaration has accorded special atten-
tion to the issue of Hong Kong’s international air transport rela-
tions in order to ensure the maintenance of the territory’s status as
“a center of international and regional aviation.”??? Thus, the
HKSAR, acting under special authorization from China, may “re-
new or amend Air Service Agreements and arrangements previ-
ously in force .. 2?2 The JLG has been examining the possible
mechanisms for succession of relevant treaties.

Not only will the HKSAR succeed to aviation-related rights cur-
rently enjoyed by Hong Kong, but it may also assume additional

218 Sino-British Jomnt Declaration, supra note 9, Annex I, § 11, para. 1.

219 Although devolution (or “inheritance”) agreements feature 1n state practice, doubts
regarding their legal validity vis-a-vis third parties have been expressed. See E. Lauter-
pacht, The Contemporary Practice of the United Kingdom wn the Field of International
Law — Survey and Comment, VI, T InT’L L. Comp. L.Q. 514, 525-26 (1958). Lauterpacht
mantams that “[t]he absence of any clear rule of mternational law relating to the assign-
ment of treaty rights and duties, coupled with the generally accepted principle pacta tertiis
nec nocent nec prosunt, suggests that these agreements may be of no real legal force.” Id.
{citing O’Connell, who considers that in strict law, the consent of other signatories to this
novation of the contractual relationship would be essential). See also 1978 Convention on
Succession, supra note 211, pt. I, art. 8:

The obligations or rights of a predecessor State under treaties in force 1n respect

of a territory at the date of a succession of States do not become the obligations or

rights of the successor States towards other States parties to those treaties by

reason only of the fact that the predecessor State and the successor State have
concluded an agreement providing that such obligations or rights shall devolve
upon the successor State.

220 Sino-British Jomnt Declaration, supra note 9, Annex II.

23t See ACHIEVEMENTS, supra note 6.

222 Gino-British Joint Declaration, supra note 9, Annex I, § 9, para. 1. See also The
Basic Law, supra note 98, art. 128.

223 Sino-British Joint Declaration, supra note 9, Annex I, § 9, para. 8; Basic Law, supra
note 98, art. 128.

HeinOnline -- 6 Enmory Int’'L Rev. 149 1992



150 EMORY INTERNATIONAL LAW REVIEW [Vol. 6

international responsibilities with respect to the management of
civil aviation. These responsibilities include the negotiation and
conclusion of new Air Services Agreements (ASAs) providing
routes for incorporated airlines that have their principal place of
business 1n the region, as well as negotiation and conclusion of pro-
visional arrangements where no ASA with a foreign state or other
region 1s already in force.??* Bilateral ASAs with the Netherlands,
Switzerland, and Canada provide precedents which affirm the ter-
ritory’s power to negotiate and conclude ASAs by its own rights.??®

The Sino-British Joint Declaration expressly provides for the
succession of two specific treaties neither of which the PRC has
signed. Section 13 in Annex I stipulates that “[t]he provisions of
the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights
as applied to Hong Kong shall remain 1n force.” Since treaties do
not automatically form part of the law of Hong Kong,??® only the
legislature’s incorporation of the Covenants into the domestic law
would render the rights and duties stemming from them enforcea-
ble by the local courts.?*”

The Sino-British Joint Declaration has laid down no concrete
strategy for the succession by the HKSAR of extradition treaties
currently in force in Hong Kong. Nevertheless, the undertaking by
the Central People’s Government to assist or authorize the
HKSAR Government “to make appropriate arrangements for re-

224 GQino-British Joint Declaration, supra note 9, Annex I, § 9, para. 3; Basic Law, supra
note 98, art 128. Under other provisions therein, the SAR will be authorized to implement
ASAs, to issue licenses to airlines incorporated and having their principal place of business
in the SAR, and to issue permits to foreign airlines.

228 Gary N. Heilbronn, The Changing Face of Hong Kong's International Awr Trans-
port Relations, 20 Case W REs. J. InT’L L. 195, 219-23 (1988); Gary N. Heilbronn, Hong
Kong’s First Bilateral Air Services: A Milestone 1n Awr Law and an Exercise in Limited
Sovereignty, 18 Hone Kong L.J. 64 (1988).

226 Hong Kong follows British practice founded on the constitutional principle of sepa-
ration of powers, whereby Parliament’s approval must be granted for treaties in the form of
legislation (which are within the prerogative powers of the Crown-Executive) to have legal
effect under municipal law. Such a practice 1s acknowledged in a number of judicial authori-
ties which are binding on Hong Kong courts. See, e.g., Blackburn v. Att’y Gen., 2 All E.R.
1380 (1971); Laker Airways v. Department of Trade, 1 Q.B. 643 (1977).

227 Roda Mushkat, Interrnational Human Rights Law and Domestic Hong Kong Law,
in Hong Kong’s BiLL oF RigHTs, PROBLEM AND PrOsPECTS 25-38 (R. Wacks ed., 1990).
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ciprocal juridical assistance with foreign states may implicitly rec-
ognize the need to ensure the contiuation of Hong Kong’s extra-
dition treaties beyond 1997.7228

One scholar has systematically dissected the nature of the prob-
lem by emphasizing, inter alia, that while the United Kingdom has
assumed powers relating to extradition as part of its overall re-
sponsibility for the territory’s foreign affairs, a direct transfer or
succession to British treaties by the PRC 1s untenable.??® Accord-
g to that writer, it 1s not possible “to replace the present British-
based statutes, treaties and relations with comparable statutes,
treaties and relations derived from the extradition laws and rela-
tions of the PRC” given the incompatibility of the latter with HK-
SAR’s domestic legal system, as well as the limited formal extradi-
tion relations maintained by China with other states.??® The
solution to the problem lies outside traditional succession norms.?*

b. Acquired Private Rights
A complex, indeed a critical, legal issue faced by the negotiators

and drafters of the Sino-British Joint Declaration 1s the future of
land leases in Hong Kong.?*2 The application of norms of state suc-

228 Qino-British Joint Declaration, supra note 9, Annex I, § 3, para. 2. The provision 1s
paralleled in Basic Law, supra note 98, art. 96.

228 Jamce M. Brabyn, Extradition and the Hong Kong Special Administrative Region,
20 Case W. Res. J, INT'L L. 169, 174-75, n.33 (1988) (contending that original parties may
regard such treaties as having lapsed upon the transfer of responsibilities).

230 Id. at 175-76.

231 Brabyn outlines available options. Id. at 186-194. Discussions are still in progress at
the JLG. It was reported that a “complicated four-party arrangement” (involving Hong
Kong, China, and Britain) might be adopted as a model extradition treaty to be negotiated
by Hong Kong and take effect before 1997. As international agreements implemented 1n
Hong Kong, such treaties would continue to be implemented i the HKSAR. See Brian
Power & Kathy Griffin, H.K. Rethinks Extradition Laws, S. CHINA MoRNING Post, Nov. 4,
1990, at 1.

232 The magnitude of the problem has been highlighted by:

Under the present law, the British Hong Kong Government holds title to all
land 1n Hong Kong, and, instead of selling it outright, leases it. Leases are sold at
public auctions and are a valuable source of revenue for the Government. Most
leases 1 Kowloon and Hong Kong Island extend for seventy-five years, subject to
renewal. In general, leases in the New Territories will terminate three days before
the 1898 Convention of Peking expires on July 1, 1997.
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cession pertaining to “acquired private rights” should secure re-
spect for such rights by the successor state.?®® Yet, while interna-
tional law provides for the survival of acquired private rights upon
a change of sovereignty, 1t does not guarantee the perpetual main-
tenance of those rights. By implication, following the transfer of
sovereignty, the successor state may modify or even expropriate
private property rights.?*

The territory’s particular situation and “the important part
which land plays in the development and economy of Hong
Kong”?%® have dictated a formula reflecting local circumstances.
Thus, the parties agreed in the Sino-British Joint Declaration that
all existing leases which extend beyond June 30, 1997, and all
rights 1n relation to such leases, “shall continue to be recogni[z]ed
and protected under the law of the Hong Kong Special Adminis-
trative Region.”?*® Moreover, all long-term leases of land granted
by the British Hong Kong Government which expire before June
30, 1997, without a right of renewal may be extended until June 30,
2047, without payment of an additional premium.?*? Laws and pol-
icies formulated by the Region on 1ts own will deal with leases of
land without a right of renewal that expire after the establishment

If China and Britain had announced that in 1997 all Crown leases were to be
dissolved or that they were to be subject to an exorbitant renewal rate, they would
have created a major economic disturbance. Long-term leaseholders in Hong Kong
and Kowloon, upon discovering their leases were to be terminated m 1997, would
disinvest immediately. Potential investors would not have been interested in Hong
Kong because any lease into which they entered would only be valid until 1997.

Susan L. Karamanian, Legal Aspects of the Sino-British Draft Agreement on the Future of
Hong Kong, 20 Tex. Int'L LJ. 167, 174, 175 (1985) (footnotes omitted).

233 Settlers of German Origin 1n the Territory Ceded by Germany to Poland (Ger. v.
Pol.), 1923 P.C.LJ. (ser. B) No. 6, at 36 (Sept. 10) (“Private nights acquired under existing
law do not cease on a change of sovereignty It can hardly be maintaned that, although
the law survives, private rights acquired under it have perished.”). This principle was also
confirmed in Certain German Interests in Polish Upper Silesia (Ger. v. Pol.), 1926 P.C.1.J.
(ser. A) No. 7 (May 25).

23¢ (3. Kaeckelbeeck, The Protection of Vested Rights in International Law, 1936 BRIT.
YB. InT’L L. 1, 17 (stating that “a cession of territory does not affect private rights 1s valid

only as long as new legislation 1s not mtroduced which affects them [T]he mtroduction
of such legislation 1s not prohibited by international law, and 1s not in particular made by it
dependent on payment of compensation ).

235 Sino-British Jomnt Declaration, supra note 9, Annex III, § 14, para. 53.
238 [d. Annex III, para. 1.
237 Id, Annex III, para. 2.
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of the HKSAR.>*® The Hong Kong Government may also grant
new leases, from the date of entry into force of the Joint Declara-
tion for terms expiring no later than June 30, 2047.2%®* The Govern-
ment, however, is limited to an annual grant of fifty hectares®:®
and must share premium income from land transactions equally
with the government of the SAR.?*! The Sino-British Joint Decla-
ration gives special consideration to the maintenance of title to
land held by indigenous villagers (those whose families resided 1n a
Hong Kong village in 1898 and have remained on the same prop-
erty since that time), who will pay the same nominal rent as long
as the property stays in the male line of the family.?*?

The above obligations announced in the Sino-British Joint Dec-
laration have been incorporated into the Basic Law,**® adding the
required vinculum juris. Also reaffirmed under the Basic Law 1s
the protection of the rights of property ownership, including those
relating to acquisition, use, disposal, inheritance, and compensa-
tion for lawful deprivation of property. Such compensation shall
correspond to the real value of the property concerned, be freely
convertible, and paid without undue delay 2**

c¢. Public Property and Public Funds

General succession rules pertaining to public property and pub-
lic funds have also been modified to take account of Hong Kong’s
special autonomous status. Thus, while

[t]he land and natural resources within the Hong Kong Spe-
c1al Administrative Region shall be State property, [t]he Gov-
ernment of the Hong Kong Special Administrative Region
shall be responsible for their management, use and develop-
ment and for their lease or grant to individuals, legal persons
or organizations The revenues derived therefrom shall be

238 Id.

232 Jd. Annex III, para.
240 Jd. Annex III, para.
241 Jd. Annex III, para.
24z d. Annex III, para.
24 Basic Law, supra note 98, arts, 120-39.
#44 Id. arts. 6, 105.

I o
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exclusively at the disposal of the government of the Region.?4®

In line with 1ts economic and financial autonomy, the HKSAR
Government will assume the management of public funds such as
the Capital Works Reserve Fund (into which proceeds of land sales
are deposited),?*® the Exchange Fund,?*” and the [“ordinary”] Re-
serve Fund. At the same time, the PRC — which wants to ensure
that the previous “occupant ‘didn’t take the carpets and the light
fixtures with him’ ” when he [left]?*®* — has nonetheless attempted
to exert control by various means.?*®

d. Nationality

Perhaps the most perplexing concept in the context of succes-
sion 1s the question of nationality In fact, international law pro-
vides little guidance in this respect. Generally, subject to the pro-
hibition of rendering people stateless,?®® no express obligation 1s
imposed under international law on the successor state to grant
any right of option as to nationality Nor is there a corresponding
obligation on the predecessor state to withdraw its nationality
from persons living or domiciled in the transferred territory 2°* At

248 Sino-British Joint Declaration, supra note 9, Annex I1I, § 6.

246 Id. Annex III, para. 7.

#7 Id. Annex I, § 7, para. 4.

248 China Delays the Take-Off, EconoMisT, Apr. 13, 1991, at 34.

24 Ror discussion of the fifty-hectares limitation of land sales and the HK/HKSAR
income-sharing, see supra notes 241-42.

280 See 1961 Convention on the Reduction of Statelessness, UN Doc. A/CONF.9/14
(1961), reprinted in 8 Marjorie M. Whiteman, DIGEST oF INTERNATIONAL Law 91 (1967).
Article 10 provides:

1. Every treaty between Contracting States providing for the transfer of territory

shall mclude provisions designed to secure that no person shall become stateless

as a result of the transfer. A Contracting State shall use its best endeavors to

secure that any such treaty made by it with a State which 1s not a party to this

Convention includes such provisions.

2. In the absence of such provisions a Contracting State to which a territory 1s

transferred or which otherwise acquires territory shall confer its nationality on

such persons as would otherwise become stateless as a result of the transfer or
acquisition.
Id. at 95.

21 State practice 1n respect to succession and nationality 15 limited and varied, al-

though a right of option of the inhabitants transferred was incorporated in peace treaties
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the same time, a right to the option of nationality in such circum-
stances may be said to be derived from general notions underpin-
ning human rights®®*? or, more specifically, to exist as a possible
expression of the right of self-determination where sovereignty
over a population is transferred with the territory without the pop-
ulation’s consent.2%3

The memoranda exchanged between the British and Chinese
Governments as part of the Sino-British Joint Declaration set out
their respective positions on the status of British Dependent Terri-

following the First and Second World Wars. See Shigeru Oda, The Indinidual in Interna-
tional Law, tn MANUAL OF PUBLIC INTERNATIONAL Law 469, 479-80 (Max Sorensen ed., 1968).
See also C. Luella Gettys, The Effect of Changes of Sovereignty on Nationality, 21 Am. J.
InT'L L. 268, 271 (1927); Joseph L. Kunz, Nationality and Option Clauses in the Italian
Peace Treaty, 41 AM. J. InT'L L. 622 (1947). It may be interesting to note that an “option of
nationality” was recogmzed by the PRC 1n a boundary treaty with Burma signed m 1960; In
an exchange of notes, Premier Zhou Enlai and Prime Minister U Nu declared:

The mhabitants of the areas to be handed over by one side to the other in pursu-

ance of the provisions of articles 1, 2 and 3 of the Sino-Burmese Boundary Treaty

shall, after the handing over of the areas, be definitely considered citizens of the

side to which the areas belong. Any inhabitants of these areas who do not wish to

be transferred to the other side along with the areas may within one year of the

coming mto force of the treaty, declare their choice of nationality of the origimal

side and may, within two years, move 1nto the territory of the original side.

See A CoLLECTION OF Laws: REGULATIONS oF THE PEOPLE’s REPUBLIC OF CHINA, No. 12, 46-47
(July 1960-Dec. 1961) (in Chinese); The Sino-Burmese Boundary Treaty 1s reproduced in
JErOME ALAN CoHEN & Huncpal Cuivu, PEoPLE’S CHINA AND INTERNATIONAL Law: A Docu-
MENTARY STUDY 432-35 (1974).

22 The freedom to shape one’s own fate 1s an essential element of “human dignity” in
which human rights are grounded. See PavL WEeIls, NATIONALITY AND STATELESSNESS IN IN-
TERNATIONAL Law, 160 (2d ed. 1979). In fact, the right of “voluntary expatriation” has’in-
creasingly been recognized in general community expectations as a fundamental human
right. See Myres S. McDougal et al., Nationality and Human Rights: The Protection of the
Indinidual in External Arenas, in INTERNATIONAL LAW EssAys: A SUPPLEMENT TO INTERNA-
TIONAL Law IN CONTEMPORARY PERSPECTIVE 555, 583 (Myres S. McDougal & W Michael
Reisman eds., 1981). Such expectations are reflected 1n the 1948 Universal Declaration of
Human Rights; Article four provides that “[n]o one shall be arbitrarily deprived of s na-
tionality nor demed the right to change his nationality.” 1948 Umiversal Declaration of
Human Rights, art. 4, reprinted in Basic DOCUMENTS, supra note 198. See also 1969 Amen:-
can Convention on Human Rights, art. 4, reprinted in Manley O. Hudson, 6 INTERNATIONAL
LEecIsLATION 593 (1937) (“In case of the transfer of a portion of territory on the part of one
of the States signatory hereof to another of such States, the inhabitants of such transferred
territory must not consider themselves as nationals of the State to which they are trans-
ferred, unless they expressly opt to change their original nationality.”).

233 See Alexandre Kiss, The People’s Right to Self-Determunation, 7 Hum. Rts. L.
165, 174, 175 (1986).
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tories Citizens (BDTCs) mm Hong Kong and other related issues.
The U.K. position, as stated in 1ts memorandum, 1s that because
Hong Kong will no longer be a British dependent territory after
1997,2** BDTCs, by virtue of some connection with Hong Kong,
would cease to have that status effective from July 1, 1997 The
impact of the British position 1s that 1t will not be possible to ac-
quire BDT citizenship by virtue of a connection with Hong Kong
on or after July 1, 1997 The people excluded by this position, how-
ever, will be eligible to retain a special status which will enable
them to continue to use British passports and to receive consular
protection when 1n third countries, provided they hold or are in-
cluded 1 such a passport before July 1, 1997 (or up to December
1997, if born mn the first six months of that year but not to be
acquired by anyone born on or after July 1, 1997). Arrangements
will be made for the renewal and replacement of those passports
by U.K. consular officers,?®®

The PRC’s position, as stated in 1ts memorandum, 1s that all
Hong Kong “compatriots,”?®® whether they are holders of the
BDTC passport or not, are Chinese nationals.2®? But “taking ac-
count of the historical background of Hong Kong and 1ts realities,”
the authorities of the PRC will, from July 1, 1997, permit Chinese
nationals 1n Hong Kong to use travel documents 1ssued by the
U.K. Government for the purpose of travelling to other states and
regions. These persons, however, will not be entitled to British

284 The practice of the United Kingdom has been largely influenced by the territorial
nature of the common law; nationality 1s affected by the link or otherwise of the people with
British territory. See WEIs, supra note 252, at 139-40, 146, 148, 153-54, 158.

255 An Order in Council, Hong Kong (British Nationality) Order 1986, was 1ssued pur-
suant to the Hong Kong Act of 1985, on July 5, 1986, giving effect to the British position. It
accordingly provides that BDT citizenship cannot be retammed or acquired by virtue of a
connection with Hong Kong after July 1, 1997, and that BDTCs by virtue of such a connec-
tion may, before that date, acquire the new form of British nationality known as British
Nationals (Overseas) (BN(Q)). S.I. 1986 No. 948.

286 The PRC provides no definition of the term “compatriot.” The term 1s commonly
taken to mean “fellow-countrymen” so that it may have been used here to avoid saying
“Chinese nationals are Chinese nationais.” It may, however, “imply a test to exclude those
who are politically unsound.” See Robin M. White, Hong Kong: Nationality, Immigration
and the Agreement with China, 36 INT'L & Comp. L.Q. 483, 493 n.40 (1987).

287 Sino-British Jomnt Declaration, supra note 9, Chinese Memorandum.
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consular protection in the HKSAR and other parts of China.?s®

Have the people of Hong Kong been accorded the right to an
option of nationality? Clearly, the Chinese Government, departing
from precedent,?®*® has not granted the people of Hong Kong such
an option. The insistence on applying the Nationality Law of the
People’s Republic of China means that the PRC will not recognize
any foreign nationality acquired by Hong Kong Chinese, unless
preceded by a successful renunciation of the Chinese nationality.
Such renunciation, 1n turn, involves procedures which leave little
room for individual choice.?8°

The British Memorandum has not provided a method for Hong
Kong Chinese to choose their nationality either. Indeed, a question
may be raised whether the new status created, the British Nation-
ality (Overseas) (BN(O)), constitutes a “nationality” at all. Skepti-
cism is generated by the fact that the BN{O) 1s a nationality with-
out continued connection to Hong Kong,?%* without the right to

258 Id.

2% See supra note 251. See generally, 1955 Sino-Indonesian Treaty on Dual National-
ity, Apr. 25, 1955, reprinted in CoseEN & CHIU, supra note 251, at 754 (providing that “any
person desiring to retain the nationality of the People’s Republic of China must declare
before the appropriate authorities of the People’s Republic of China that he or she re-
nounces the nationality of the Republic of Indonesia”). Later talks resulted in further “con-
cesstons” by China, absolving certain ethnic Chinese (whose “social and political status tes-
tifies that they have already implicitly renounced the nationality of the People’s Republic of
Chma”) from the need to renounce Chinese nationality. Note from Mr. Chou En-la1 to Dr.
Sastroam:djojo on the Dual Nationality Treaty, June 15, 1955, reprinted in ConeN & CHIu,
supra note 251, at 760. Moreover, the parties agreed that “in accordance with the principle
of respect for one’s own will, those who had not come of age and had [their nationality}

renounced by their parents on their behalf are considered as still holding dual nationality
and consequently enjoying the right to choose ther nationality.” Arrangement for the Im-
plementation of the Treaty concerning the Question of Dual Nationality, Dec. 27, 1960, re-
printed tn CoHENs & CHIU, supra note 251, at 762.

200 See 1980 Nationality Law of the People’s Republic of China, art. 10, reprinted in 23
BewinG Rev. 17 (No. 40, Oct. 6, 1980). Upon satisfying certain conditions (having close rela-
tives who are foreign nationals, being settled abroad, or having other legitimate reasons), an
applicant must seek permission from the Mimstry of Public Security to rencunce his or her
nationality. Such permission may be granted or withheld. A person may also lose his or her
Chinese nationality if “settled abroad” and has acquired foreign nationality of lns or her
own free will. Id. art. 9.

261 In fact, a BN(O) passport does not give its holder a right of abode anywhere. In-
stead, the passport will state that the holder has a HK 1dentity card which grants the holder
the right of abode 1n Hong Kong. Britain had to obtamn from the PRC permission to msert
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reside and live in the United Kingdom,?%2 without the right to con-
sular protection by the government of the Unmited Kingdom in the
SAR or other parts of China,?®® and without the right to transmit
1t to one’s offspring born after 1997. Evidently, the PRC does not
consider BN(QO) status a nationality,?®* because 1if 1t did 1t would
not have agreed to what manifestly transgresses the PRC’s funda-
mental prohibition of dual nationality 2¢® A statement by an official
of the Hong Kong Government suggests that it also regards the
BN(O) passport as a travel document that attests to the bearer’s
residential status, not his nationality 2%¢

Furthermore, 1t 1s possible that other states will not recognize

this statement on the BN{O) passport (Memoranda were exchanged on April 11, 1986, be-
tween the British Embassy in Beijing and the Chinese Ministry of Foreign Affairs). See
GovERNMENT PrRINTER, Hong Kong, WHITE PAPER ON THE ANNUAL REPORT ON Hong Kone
1985-86 T0 PARLIAMENT 21, paras. 15, 17 (Feb. 21, 1987).

262 Tt should be noted, however, that the British Government, 1n response to a request
from the Legislative Council has agreed to introduce an endorsement into the BN(0) pass-
port exempting the holder from the requirement of entry certificate or visa to visit the
United Kingdom. See London Endorses BN(Q) Visa-Free Entry, HonGg KoNG STANDARD,
Apr. 24, 1986, at 2 (texts of a parliamentary question asked by MP Colin Noynihan and the
written reply given by the Home Secretary Sir Douglas Hurd). See also Mushkat, supra
note 157, at 18 n.106.

263 Sino-British Joint Declaration, supra note 9, Chinese Memorandum.

284 Tt appears, In fact, that PRC authorities — 1nvoking China’s nationality law —
deem (wrongly) ethnic Chinese HK BDTCs to be Chinese nationals (although the Basic Law
affirmed that the Nationality Law of the PRC will be “applied locally [only] with effect
from July 1, 1997”). Basic Law, supra note 98, Annex III, para. 5. Accordingly, they have
denounced a British scheme offering full British citizenship to 50,000 heads of family in HK
as conferring British nationality 1n violation of the UK’s “solemn commitment under the
Joint Declaration.” See Saith Faison, China Makes New Threat on Passports, S. CHINA
MornING PosT, Mar..2, 1990, at 1; Saith Faison, China Launches Fresh Attack on Pass-
ports Scheme, S, CHina MorNING Post, Apr. 13, 1990, at 1. By implication, had the BN(0)
been recogmzed by the Chinese Government as “nationality,” the scheme could have been
accepted as representing a mere change from one category of British nationality to another
(apart from the contention that “in [the U.K.] Memorandum, the United Kingdom never
undertook not to grant British citizenship to people m» HK before 19977). 170 PArL. DEB,,
H.C. (6th ser:) 1569 (1990).

268 “The People’s Republic of China does not recogmze dual nationality for any Chinese
national.” 1980 Nationality Law of the People’s Republic of China, supra note 260, art 3.
For a discussion of the importance attached by the PRC to thus question, see George
Ginsburgs, The 1980 Nationality Law of the People’s Republic of China, 30 AM. J. Comp. L.
459 (1982).

288 Henricus, Groups Sorry About Future Rights of Abode, HonGg KONG STANDARD, Apr.
4, 1987, at 1. See Mushkat, supra note 157, at 18 n.1086.
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the Umted Kingdom’s undertaking of consular protection of a
BN(O). British diplomatic missions attempts to intervene on a
BN(O)’s behalf may be refused by a state who claims that the
“genuine link” between the state (Britain) and its national (the
BN(O)) is lacking.?®” Such countries may entertain doubts, for in-
stance, as to whether the United Kingdom would accept responsi-
bility for, meet temporary financial demands on behalf of, or ar-
range repatriation of a BN(O) passport holder who encounters
difficulties while visiting a foreign country. It seems in the final
analysis that the BN(O) passport is no more than a travel docu-
ment whose value hinges on. the number of countries that are pre-
pared to recognize it formally.

Particularly problematic 1s the post-1997 status of the territory’s
residents who are neither Chinese nor expatriates holding foreign
passports. While their Chinese BDTC brethren will be granted
Chinese nationality and offered a BN(O) passport which may pro-
vide some “extra travel privileges,” non-Chinese BDTCs, although
entitled to the new BN(O) passport, may, in effect, be deprived of
Chinese nationality, thereby becoming stateless. Admittedly, ac-
cording to the Sino-British Joint Declaration, such persons may
have the right of abode (that is, to enter, live, and work) in Hong
Kong. To qualify for this right, a person must reside in Hong Kong
for at least seven continuous years and have chosen the territory as

*¢7 In the Nottebohm Case, the 1.C.J. held that Guatemala was entitled to treat a natu-
ralized Liechtenstemn citizenship as German, even though he had forfeited German citizen-
ship on naturalization, because he had no genume link with Liechtenstein. Nottebohm Case
(Liech. v. Guat.), 1955 1.C.J. 4 (Apr. 6), reprinted in Louis HENKIN ET AL, INTERNATIONAL
Law Cases aND MATERIALS 374, 376 (2d ed. 1980). In the words of the court:

[N]ationality 1s a legal bond having as its basis a social fact of attachment, a genu-

me connection of existence, interests and sentiments, together with the existence

of reciprocal rights and duties. It may be said to constitute the juridical expression

of the fact that the individual upon whom it 1s conferred, either directly by the

law or as the result of an act of the authorities 1s 1 fact more closely connected

with the population of the State conferring nationality than with that of any other

State.

Id. Note also the introduction into the British Nationality Law requires that there be a
“real link” and a close personal connection with the United Kingdom for the acquisition of
British citizenship. See HoME OFrice, BrrrisH NAaTionaLiTY Law OUTLINE OF PROPOSED LEG-
ISLATION, paras. 11, 18, 37, 39.
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his or her permanent residence.?®® A rnight of abode, however, 1s
quite distinct from the concept of nationality

To prevent non-Chinese BDTCs, and thewr children, and
grandchildren from becoming stateless, the Hong Kong (British
Nationality) Order 1986 entitles them to yet a different status,
namely that of British Overseas Citizenship (BOC).?®® This new
status, however, gives them no right of abode 1n Britain nor any-
where else. Their right of abode 1n Hong Kong must be derived
mnstead from the laws of a country whose nationality requirements
are structured along racial lines. While the Home Secretary be-
lieves that the admission to the United Kingdom of “any British
national [who] in the future [will] come under pressure to
leave Hong Kong” will be “considered sympathetically [by] the
government of the day,”??® other states may not necessarily be 1m-
pressed with the nationality claims of such a person.

A high degree of uncertainty also characterizes the position of
Vietnamese refugees in Hong Kong who, after June 30, 1997, will
not be entitled to any form of British?”* or Chinese nationality (not
being Chinese compatriots),>”* nor, for that matter, to a right of

268 Sino-British Joint Declaration, supra note 9, Annex I, § 14.

269 Article 6, paragraph 2 confers British Overseas Citizenship automatically at birth on
children of former HK BDTCs born on or after July 1, 1997, if these children would be
otherwise stateless. Hong Kong (British Nationality) Order 1986. The automatic provisions
that apply to the first generation do not apply to the second generation, but the latter are
entitled to register as BOCs. Id. art. 6, para. 3; art. 6, para. 4.

27 See 96 ParL. DeB., H.C. (6th ser.) 148 (1986). The statement was recited agam on
June 13, 1990. 174 PagrL. DgB., H.C. (6th ser.) 294 (1990).

#1 Children of Vietnamese refugees who are BDTCs, having been born in Hong Kong
prior to the entry into effect, in 1983, of the British Nationality Act of 1981 will be entitled
to British Nationality. See Hong Kong (British Nationality) Order 1986, supra note 269, art.
2.

*2 Theoretically, they may, like other aliens and stateless persons, acquire Chinese na-
tionality if they are “willing to abide by China’s Constitution” and they have close relatives
in China, or they have settled 1n China, or have “other legitimate reasons.” 1980 Nationality
Law of the People’s Republic of China, supra note 260, art. 7. In practice, approval of appli-
cations may not be forthcoming, especially in view of China’s hard-line policy vis-a-vis Viet-
nam. See Robert G. Sutter, Peking’s Relations with Vietnam and Korea: Implications for
Future Change 1n Peking’s Foreign Policy, 23 Issues anp STup. 92 (1987). It may be noted
also that PRC authorities have indicated theirr “firm desire” that the “refugee issue” be
resolved prior to July 1, 1997. See Row QOuer Refugees Residency, S. CHINa MornING PosT,
Mar. 24, 1989, at 1.
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abode in the territory (failing to comply with the requirement of
ordinary residence).?”®

With regard to all of the succession problems, the inadequacy of
relevant international rules 1s the most troublesome. The sover-
eignty-mspired formulae — “it is for each state to determine under
its own law who are its nationals” and “[a]lny question as to
whether a person possesses the nationality of a particular State
shall be determined 1n accordance with the law of that State”*"™* —
are deficient. The deficiency is particularly apparent where the fu-
ture status of a people, both internationally and in the municipal
sphere, 1s to be defined by conflicting systems of laws, values, and
policies such as those of the British and the Chinese.

Yet the pragmatic strategies of the type favored by the U.K.
Government are not commendable in circumstances such as those
presented in the case of Hong Kong. These legal principles, lacking
in definition, are further disordered by the creation of racially-
tainted multifarious categories of nationality, each with its own set
of entitlements.?”® Additionally, an occasional elevation from one
category to another when the need arises,?>?® utilization of ad-hoc
“assurance schemes,”?”” employment of legal terms of art like the

273 Under Hong Kong's Immigration Ordinance, Vietnamese refugees are granted per-
mission to stay pending resettlement elsewhere.

274 1930 Hague Convention on Certain Questions Relating to the Conflict of Nationality
Laws, Apr. 12, 1930, ch. 1, art. 2, 179 L.N.T.S. 89, 101.

% .K. law recognizes the following categories of nationality: British Subject (BS)
(held automatically by every citizen of every Commonwealth country); British Subject
Without Citizenship (BSWC) (held by those who were British subjects before the British
Nationality Act 1948 but did not acquire citizenship of a Commonwealth country under the
1948 dispensation); British Dependent Territories Citizenship (BDTC) (replaced Citizen-
ship of the United Kingdom and Colomes); British National (Overseas) (BN(0O)); British
Overseas 1s Citizenship (BOC); British Protected Persons (BPP). Only the “British Citizen
(BC)” category of nationality carries with it full citizen rights 1n the United Kingdom. Brit-
1sh Nationality Act 1981. For a detailed examnation of British Nationality law, see L.
FraNsMAN, FraNsMAN'S BRiTisH NaTIoNALITY Law (1989).

#i¢ For example, the British Nationality (Hong Kong) Act of 1990, implements propos-
als to grant full British citizenship to 50,000 BDTCs 1n Hong Kong. Explaining the rationale
underlying the offer, the Secretary of State for Home Affairs stated, “the selection of 50,000
key personnel who are essential to the good government of Hong Kong and the management
of its economy will stabili[z]e Hong Kong, keep it prospercus and thus provide an mncentive
for the rest of the people to stay.” 170 Parr. Des., H.C. (6th ser.) 1571 (1990).

%77 Such as the scheme under which persons may qualify for British passport and a

HeinOnline -- 6 Enmory Int’'L Rev. 161 1992



162 EMORY INTERNATIONAL LAW REVIEW [Vol. 6

“right of abode,”?”® and the use of discretionary power to grant
passports®’® have added confusion to an area of the law already
marked by labored distinctions, such as the difference between na-
tionality and citizenship, and nationality for international/domes-
tic purposes.

Given the crucial role played by nationality 1n the life of individ-
uals, their choice, rather than sovereignty-grounded norms or gov-
ernmentally-determined exigencies ought to be the leading princi-
ple. Solutions for succession of nationality problems should, 1t 1s
submitted, be sought in the realm of human rights, particularly
where a substantial population 1s transferred from a relatively be-
nevolent rule to one which may prove difficult to endure.

5. Capactty to Bring International Claims

The definition of Hong Kong’s international legal identity, that
1s, 1ts constellation of rights and obligations, would appear incom-
plete if no 1nquiry was made 1nto 1ts capacity to bring international
claims. That the Hong Kong Government has the capacity to con-
tract, acquire, and dispose of property and institute legal proceed-
ings 1s readily substantiated. Its juridical personality, and that of
its “successor,” the HKSAR Government, moreover, 1s not limited
to the sphere of private law The considerable power of the terri-
tory to conclude international treaties in 1ts own name and to take
overall responsibility for the conduct of i1ts external affairs has
been explicitly enunciated in the Sino-British Joint Declaration®®

right to abode in the United Kingdom without having to live in Hong Kong. The British
Government has also encouraged other governments to introduce similar assurances
schemes. See 1989 WHITE PAPER, supra note 207, para. 26.

#7% The term 1s not known to international law. It 1s defined mn the U.K. Immigration
Act as the freedom “to live in, and to come and go into and from, the United Kingdom
without let or hindrance except such as may be required to enable [the] nght to be
established or as may be otherwise lawfully imposed ? Immigration Act of 1971, pt. 1, §
1, para. 1. The Hong Kong version of the “right of abode” includes the nght to land 1n Hong
Kong, the right to remain free of conditions of stay, the right not to be deported or re-
moved. Laws of Hong Kong, Immigration Ordinance, ch. 115, pt. I A, § 2A (1989).

#® United Kingdom passports are 1ssued under the Royal Prerogative and may be re-
fused, revoked and impounded at the absolute discretion of the Crown.

#° Sino-British Joint Declaration, supra note 9, art. 3, para. 10.
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and reaffirmed in the Basic Law.?®* Hong Kong’s participation in
the activities of international and intergovernmental organizations,
which entails the undertakings of international duties, further at-
tests to its juridical personality.

In addition to the international liabilities assumed by the terri-
tory, a network of international rights has been attributed to it
under conventional, as well as general mternational law. Thus,
when entering into international agreements with other states
Hong Kong has the right to demand performance under the agree-
ment in accordance with a fundamental rule of international law:
pacta sunt servanda. It 1s equally entitled to privileges and immu-
nities accorded by general international law 1n connection with the
discharge of governmental functions.?®> These rights include 1mmu-
nity from suit before foreign courts without the express consent of
the Hong Kong Government and reciprocal privileges and immuni-
ties for its official representatives.28?

As an entity endowed with nternational juridical personality,
Hong Kong must also be deemed to possess the capacity to protect
its interests as an mmherent attribute of its personality. This per-
ception would allow Hong Kong to make a claim for reparations
with respect to injuries on an international, as well as a domestic
plane. The territory should be able, therefore, to gain access to n-
ternational dispute-resolution forums. Could it, however, bring a
case on its own to the International Court of Justice?

After a careful analysis of the relevant United Nations Charter

28t Basie Law, supra note 98, ch. 7, art. 151.

282 Under modern doctrine and practice of international law, “state function” has re-
placed “sovereignty” as the rationale and standard of immunity. See Hans van Houtte, The
Faded Sovereignty of Federated States and thewr Immunity from Jurisdiction, 1 NOTRE
Dame InT'L & Comp. LJ. 1, 20 (1983); See also United Nations: International Law Commis-
sion Draft Articles on Jurisdictional Immunities of States and their Property, 26 LL.M. 625
(1987). Clearly, under U.K. law, Hong Kong may claim such immunity, citing precedents
such as Duff Dev. Co. v. Kelantan, App. Cas. 797 (1924); Mellenger E.A. v. New Brunswick
Dev. Corp., 2 All E.R. 593 (1971); See also U.K. State Immunity Act, §§ 17(a) & (b), which
takes a broad view of foreign states, including their political subdivisions, agencies or
mstrumentalities.

283 1t should be noted, however, that there 1s no obligation under international law to
grant immunity (ratione personae) to nonstate entities and practice 1s largely contingent on
recognition.
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provisions?®* and international practice, W Michael Reisman con-
cluded that:

There 1s a firm policy 1n favor of increasing the participation
of territorial communities in the Statute of the International
Court of Justice; that a territorial community with minimum
independence and minimum nternational activity may elect
to become a party to the Statute , that the prescription of
conditions set by the Security Council aims at ensuring effec-
tive participation in the work of the Court and related United
Nations activity [rather than decide whether or not to permit
an applicant to become a party to the Statute].28®

Reisman further cites discussions in the UN regarding the case of
Liechtenstein’s application to illustrate the emphasis in the deci-
sion-making process, highlighting factors such as (1) whether the
applicant “would benefit by adherence to the Court, (2) [whether]
other states with which 1t has relations would benefit by 1ts adher-
ence and (3) [whether] the general principle of the universality of
participation would be realized.””?®®¢ By analogy, given Hong Kong’s
status and capacity as an international actor, 1ts extensive interna-
tional relationships, and the obvious benefits all would derive from
its adherence to the Statute of the International Court of Justice,
Hong Kong’s application to become a party to the Statute should
be endorsed.?®”

Hong Kong could possibly gain access to the International Court

284 UJ.N. CHARTER art. 93, 1 1: “All Members of the United Nations are ipso facto parties
to the Statute of the International Court of Justice”; U.N. CHARTER art. 93, 1 2: “A State
which 1s not a Member of the United Nations may become a party to the Statute of the
International Court of Justice on condition to be determined n each case by the General
Assembly upon the recommendation of the Security Couneil.”

285 REISMAN, supra note 60, at 78. See also 1d. at 68-79. It may be noted that Liechten-
stein was admitted as a party to the Statute of the 1.C.J. notwithstanding the fact that it
had delegated full authority to Switzerland to adminmster its foreign affairs. Indeed, Liech-
tenstemn was actually mvolved 1n proceedings before the L.C.J. during the time it had de-
prived itself of capacity to conduct its own foreign relations. See Nottebohm Case (Liech. v.
Guat.), 1955 L.C.J. 4 (Apr. 6).

288 Id. at 69-70.

257 Realistically, however, there 1s little doubt that the PRC, which has vociferously
objected to the “internationalization” of the Hong Kong 1ssue, would exercise its right to
veto any such application 1n the Security Council. See supra note 80. Nor 1s it likely that
China would agree even to a limited standing, given its narrow conception of sovereignty.
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of Justice through other means, for example, as parties m “dis-
guised”?®® cases by virtue of its membership 1n specialized UN
agencies like the International Labor Organization. Were an advi-
sory opinion requested on matters relating to the territory, it 1s
also likely, based on previous practice of the court,?®*® that Hong
Kong would be allowed to communicate relevant grievances. Other
procedural capacities such as presenting claims before the court
could perhaps be secured by concessions to individuals and other
legal persons.??°

Hong Kong’s juridical personality notwithstanding, a related
question may be raised regarding the capacity of its government to
bring international claims on behalf of the people of Hong Kong
thereby offering diplomatic protection to its citizens. “Diplomatic
protection” 1s understood, in accordance with prevalent practice
and opinion, as the “protection given by a subject of international
law to individuals, z.e., natural or legal persons, against a violation
of international law by another subject of international law 201
Hence, statehood is not a necessary condition of diplomatic protec-
tion, and the lack thereof should not preclude Hong Kong from
extending protection to its inhabitants.

Subjects of international law, however, are entitled to protect
only those individuals with whom they have a special relationship.
This relationship is usually defined as nationality,?®* although ex-
ceptions have been admitted. For instance, the UN may make a

288 Formally, it 1s considered an object of an advisory opinion, although for the organi-
zation concerned, it will constitute a binding judgment.

2%® See SHABTAI Rosenng, THE Law AND PRACTICE OF THE INTERNATIONAL COURT 736
(1965) (reference to the request by the League of Nations on December 14, 1939, for an
advisory opmon in the matter of the Former Officials of the Government Commuission of the
Saar Territory, whereby the complamants had been allowed to lodge a memorandum ad-
dressed to the League that was later transmitted to the Court as part of the relevant docu-
ments). Note also that the I1.C.J. granted the International League for the Rights of Man the
right to submit a written statement on legal 1ssues 1n respect of the international status of
South West Africa, 1950 1.CJ. 128, (July 11).

¢ See JAN BROWNLIE, PrRINCIPLES OF PuUBLIC INTERNATIONAL Law 586-92 (4th ed. 1990).

2! Wilhelm K. Geck, Diplomatic Protection, in 10 ENcYCLOPEDIA oF PuBLic INTERNA-
TIONAL Law 100 (Rudolf Bernhardt ed., 1987).

%2 See Panevezys-Saldutiskis Ry. Case (Est. v. Lith.), 1939 P.C.1.J. (ser. A/B) No. 786,
at 16 (Feb. 28); Nottebohm Case (Liech v. Guat.), 1955 1.C.J. 24 (Apr. 6); Barcelona Trac-
tion Case (Belg. v. Span), 1970 1.C.J. 3 (Feb. 5).
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claim on behalf of an injured UN employee.?®® Diplomatic protec-
tion has been extended by states to seamen of any nationality serv-
ing on ships flying their flag.?®* It has been suggested that the em-
phasis on human rights 1n current international law finds 1ts
corollary 1n the right of each state to take protective measures 1n
favor of all persons whose rights are immediately threatened.??®
Adherence to the traditional rule of nationality has also been ques-
tioned from a doctrinal point of view, 1n light of the erosion of the
“foundations for the assumption that the State only claims repara-
tion for the violation of 1fs rights and not the rights of the injured
individuals.”?®® Even 1f a right of protection 1s to be predicated on
some relationship, 1t need not be nationality In fact, the
Nottebohm Case*® often cited as authority for the nationality
rule, could be said to have replaced the nationality nexus with that
of a “genuine link.”2%8

Hong Kong residents are in a position to make the Hong Kong
Government responsible for their welfare and protection and to
permit the espousal of a claim for damages suffered by them as a
result of the breach of an international obligation. The competence
of the HKSAR Government to attribute national character to its
ships®®® as well as 1ts authority to 1ssue passports and conclude visa
abolition agreements with foreign states or regions®®® serves to up-
hold 1ts right to represent the interest of its citizens in the sphere
of international relations. Clearly neither the BN(O) nor the Chi-

203 See Reparation for Injuries Suffered m the Service of the United Nations, 1949 LC.J.
174 (Apr. 11).

24 See A.D. Watts, The Protection of Alien Seamen, 7 INT'L & Comp. L.Q. 691 (1958).

25 See Geck, supra note 291, at 115.

206 Rudolf Dolzer, Diplomatic Protection and Foreign Nationals, in 10 ENCYCLOPEDIA
oF PuBLic INTERNATIONAL Law 121, 123-24 (Rudolf Bernhardt ed., 1987). Clearly human
rights treaties do not serve the national interests of the individuals’ nationality state but the
mnterests of all ndividuals and the legal community.

#7 Nottebohm Case, 1955 1.C.J. 4.

%% Note also the recent emphasis in mnternational law on “genuine link” in respect of
ships (as agamst “flags of convenience”).

#® Attributing national character to HKSAR ships 1s accomplished through registration
and documentation. See Sino-British Joint Declaration, supra note 9, Annex 1, § 8; Basic
Law, supra note 98, art. 125. As a “flag state” the HKSAR has the nght to give diplomatic
protection agamnst international wrongs committed in regard to the ship.

3 Sino-British Joint Declaration, supra note 9, Annex I, § 14.
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nese nationality to be conferred on the inhabitants of the HKSAR
can be regarded as providing a real and effective nationality, thus
reinforcing the case for the HKSAR to afford diplomatic protec-
tion®®! for its people. Such a right, moreover, should be applicable
with respect to loss or mmjury caused by wrongful acts committed
within the PRC, given the denial of British consular protection in
the HKSAR “and other parts of the People’s Republic of
China.”®"? Since the PRC, although the sovereign power, is not the
“government of the Hong Kong people,” it cannot be contended
that the injured HKSAR citizens would be seeking remedy in in-
ternational forums against their own government.®®?

6. Capacity to Bear International Responsibility

Since states are generally regarded as the principal subjects of
international relations and international law, the question of re-
sponsibility 1n international law finds its common expression in the
context of “state responsibility.” Yet, in addition to states, there
are other subjects of international law which may incur interna-
tional responsibility.?®* Unlike state responsibility which ensues

s To distinguish from the protection afforded by a state, the term “humanitarian pro-
tection” may be used.

302 Sino-British Joint Declaration, supra note 9, Chinese Memorandum,

303 Tn fact, individuals are granted rights 1n international law against their own state.
See, e.g., International Covenant on Civil and Political Rights, art. 41, reprinted in Basic
DocuMENTS, supra note 198, at 128. European Convention for the Protection of Human
Rights and Fundamental Freedoms, arts. 24 & 48, reprinted in Basic DocUMENTS, supra
note 198, at 242.

3% See, e.g., the responsibility borne by international organizations under the Treaty on
Principles Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies, Jan. 27, 1967, 18 U.S.T. 2410, 610 U.N.T.S.
205, art. 4. The EC has assumed responsibility under various international treaties, includ-
ing the recent Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16,
1987, 26 1.L.M. 1541 (entered mnto force Jan. 1, 1989). Direct responsibility has also been
imposed on individuals 1n certain specified matters: the commitment of “piracy” as defined
under international law engages the individual offender 1 a crime aganst the international
soctety punishable by imnternational tribunals or by any state; individual responsibility for
crimes against peace, war crimes, and crimes against humanity 1s well established following
the Niirnberg Trials and the Niirnberg Charter as confirmed by the General Assembly; the
1948 Genocide Convention emphasizes that ordinary persons guilty of offenses connected
with genocide could be iried either by national courts of the territory in which the acts were
committed or by mternational penal tribunals; narcotics and hijacking offenses have also
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1pso facto, however, the responsibility of other subjects can be said
to arise only ipso jure — 1ts limits varying i accordance with the
distinctive nature of the entity i question.

While there are no general rules of international law directly
governing the international responsibility of nonstate actors, it
may be observed that contemporary discussion of “state responsi-
bility” has not sought to attach international responsibility to the
sovereign or exclusive status of the state in international law 3°°
Conversely, lack of sovereignty 1s not considered a bar to the attr-
bution of international responsibility °¢ Rather, responsibility 1s
ascribed by virtue of jurisdictional competence, 1.e., the compe-
tence to make and apply law®*” and effective control over
territory 38

The government of Hong Kong (and HKSAR post-1997) 1s en-
dowed with jurisdictional competence and effective control over
the territory and may be held liable for internationally mjurious
consequences of activities originating theremn of which 1t has
knowledge or which fall within 1ts regulatory capacity As an inter-
national juridical person acting in 1ts name within the limits of its
personality, the government may engage 1ts own responsibility, not
attributable to the sovereign state. Thus, the government may be

been made triable and punishable universally by a series of international conventions. At-
tention may also be drawn to the 1977 Protocol I Additional to the Geneva Conventions of
1949, June 8, 1977, 16 I.L.M. 1391. It provides that armed conflicts in which peoples are
fighting aganst racist regimes in the exercise of their right to self-determination constitute
“international conflict”; this means that members of national liberation movements may be
subject to obligations imposed by international law on belligerents engaged in international
armed conflicts.

208 See also Special Rapporteur Julio Baboza’s Fourth Report on International Laability
for Injurious Consequences Arising Qut of Acts not Prohibited by International Law, A/
CN.4/413 [and Corr. 1]; related discussion by the International Law Commuission. [1988] 1
Y.B. Int’l L. Comm’n 222.

38 For example, agreements concluded by component units of federal states acting
within the limits of proper mternational personality are the responsibility of such units.
Similarly, an msurrections movement which does not become the new government of a state
may, if vested with international personality, engage eventually its own responsibility.

307 E.g., for certain matters, a belligerent state exercises jurisdictional competence
within the territory it occupies, hence it may be held liable for consequences of activities
over which it exercises jurisdiction.

308 Responsibility may be based on control of de facto jurisdiction 1n circumstances
such as unlawful occupation, annexation, or intervention.
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responsible for failing to perform international obligations arising
from Hong Kong’s treaty relations or for violations of international
law caused by activities or events over which it exercises jurisdic-
tion or control. For example, these violations may arise in the con-
text of the treatment of aliens, privileges and protection of diplo-
mats, and international environmental laws.

III. ConcrLupING OBSERVATIONS REGARDING THE CONTENT AND
ExTENT oF HoNG KoONG’S INTERNATIONAL PERSONALITY

The preceding discussion has highlighted the multidimensional
nature of Hong Kong’s legal personality and has explored the lim-
its of its constituent parts. While the criterion-specific analysis in-
dicates that in terms of certamn yardsticks the territory may fall
short of qualifying as a “primary” subject of international law, it
does have the necessary attributes to justify a claim to being a dis-
tinct international legal entity with corresponding international
rights and obligations.

As a “creature of international law” Hong Kong/HKSAR’s exis-
tence or its “right to life” ought to be internationally guaranteed
and the “peoplehood” of its inhabitants respected. The high degree
of autonomy pledged under a binding international agreement en-
dows the territory with consequential powers and, if duly observed,
should secure for it a significant place in the international commu-
nity Hong Kong’s international status as an autonomous and sta-
ble political entity would be further enhanced by virtue of the in-
ternationally recognized right of its people to ‘“internal self-
determination,” or democracy.

Examination of the effects of the “transfer of sovereignty” on
Hong Kong’s assortment of entitlements and responsibilities re-
flects “succession formulae” geared toward preserving the terri-
tory’s unique international position. Such an orientation finds ex-
pression 1n arrangements pertaining to the succession of treaties,
property rights, and public funds. In relation to nationality, how-
ever, Hong Kong people have failed to insure implementation of
their putative “right to an option.”

As an inherent and necessary attribute of its personality, the ter-

HeinOnline -- 6 Enmory Int’'L Rev. 169 1992



170 EMORY INTERNATIONAL LAW REVIEW [Vol. 6

ritory possesses a capacity to protect 1ts interests which, in turn,
denotes a capacity to bring international claims. Authoritative sup-
port for this position may also be adduced by favorable considera-
tion of an application by Hong Kong to become a party to the
Statute of the International Court of Justice, should the local gov-
ernment so opt. An equally plausible case could be made regarding
the territory’s right to offer diplomatic or humanitarian protection
to 1ts people and represent them in the international domain.

Finally, 1n conjunction with 1ts international entitlements and 1its
juridical competence and effective control over the land and its
people, the Hong Kong Government may mmcur mnternational re-
sponsibility for violations of 1ts international obligations. Subject
to jurisdictional immunities and privileges granted to 1t under in-
ternational law, 1t may also be required to repair harm caused
thereby Arguably, the configuration of entitlements and responsi-
bilities outlined 1n this article 1s consistent with aspirations to an
mternational legal status which fully reflects present political and
economic realities.
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