BOOK REVIEWS

Domestic Violence Law and Practice, by Roger Bird, Bristol, Family Law, 2015, sixth edition, xxii + 325 pp., £60.00 (paperback), ISBN 978-1-78473-008-6

Roger Bird explains in Chapter 1 (Introduction) that the ‘purpose of this book is to provide a quick and reliable guide to practitioners and others relating to the various forms of personal protection available through the court process’ (pg. 1). This is very much a practitioner’s guide, and both experienced and new practitioners should indeed find this volume to be a speedy aid to this area of practice, although, as discussed below, its reliability is occasionally open to question.

A number of important changes have taken place in the law and practice relating to protection from domestic violence since the fifth edition of this guide was published in 2006. Some of these are highlighted in the Preface to this sixth edition, including the implementation of the Domestic Violence, Crime and Victims Act 2004 (‘DVCVA 2004’) in 2007 and the recent introduction of the Family Court. What is not mentioned in the Preface, however, nor in the book itself, is the new definition of ‘domestic violence’ adopted by the UK government in March 2013. Additionally, it is unfortunate that the issue of forced marriage has also not been addressed, since both civil and criminal remedies have been implemented since 2006. 

The strength of this book lies in the comprehensive yet concise and accessible way in which details of the relevant law and practice relating to non-molestation orders and occupation orders under the Family Law Act 1996 (‘FLA 1996’) are set out, as well as the tort of harassment under the Protection from Harassment Act 1997 (‘PHA 1997’) and other applicable torts. It also provides an extremely helpful guide to enforcement of orders and undertakings, transfer of tenancies, without notice applications, and Domestic Violence Protection Notices and Orders. Each chapter includes easy-reference checklists or charts summarising the applicable law and procedures, which should be invaluable aids for the busy practitioner. Perhaps the most unhelpful part of the book is Chapter 9 which deals with the effect of domestic violence on private law Children Act proceedings (more on which later). 

The introductory chapter (Chapter 1) provides a helpful two-step guide to the initial questions that arise in applications for protective relief under the FLA 1996, and detailed explanations of the primary terms and concepts embedded in those questions, namely, whether the victim is an ‘associated person’ (Step One), and whether the victim is ‘entitled’ (Step Two), with brief summaries of the applicable case law. For ease of reference, a checklist is provided with respect to ‘associated persons’ (although it should be noted that civil partners appear to have been omitted from this list), as well as very helpful charts displaying the separate routes to take for non-molestation and occupation orders. 
Chapter 2 deals simply and concisely with the main relevant aspects of non-molestation orders under the Family Law Act 1996, including a discussion on the meaning of  ‘molestation’, the exclusion of perpetrators from defined areas, who may apply, duration of orders, and procedure. However, although the author refers to the description of domestic violence contained in Practice Direction 12J (‘PD12J) (originally Practice Direction: Residence and Contact Orders: Domestic Violence and Harm [2009] 2 FLR 1400) he fails to mention that it was amended in March 2014 to bring the Practice Direction in line with the definition of domestic violence recently adopted by the UK government, which highlights the coercive and controlling nature of domestic violence. Although it is fair to say that this new definition has not yet been addressed in any reported cases on non-molestation orders, this is no doubt something that will arise in the future, and should, at the very least, have been mentioned in this chapter, particularly as it has been incorporated into the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (‘LASPOA 2012’). 
Chapter 3 deals comprehensively with occupation orders under the FLA 1996, including a clear and detailed explanation of the balance of harm test and short, accessible summaries of the relevant case law decided since the implementation of the FLA 1996. It may also have been useful to mention Dolan v Corby [2011] EWCA Civ 1664, [2012] 2 FLR 1031, which confirms that where the applicant does not meet the requirements of Section 33(7), it is nevertheless open to the court, in the exercise of its discretion under S33(6), to make an occupation order on the basis of the applicant’s vulnerability. 

Sections 33 and 35 to 38 of the FLA 1996 provide for slightly differing criteria, available orders, and duration of orders, depending on the relationship between the parties and their legal status in relation to the home. Attempting to provide a clear, easy-to-follow and logical guide to these provisions, which are somewhat obtuse (particularly Section 36) is a challenge which this chapter partially meets. It should be noted that this entire section of the chapter, as well as that relating to supplementary orders, largely replicate Emergency Remedies in the Family Courts (Jordans, 2015). Having said that, there is a helpful explanation of powers of arrest, and a very useful checklist of draft orders.
Chapter 4 deals with the PHA 1997 and other relevant civil torts. It briefly sets out the criminal offences and applicable penalties under the Act and then focuses on the civil remedies for the statutory tort of harassment. It also provides a comprehensive but succinct review of other possible torts including nuisance, trespass, personal injury by molestation, and interference with a contract of employment. Varied and interesting examples from the case law are provided to illustrate harassment and other torts. 

Chapter 5 is entitled ‘Procedures For Personal Protection Orders’ but is something of a catch-all. In terms of procedure, this chapter includes: venue for commencing proceedings under the FLA 1996, transfer of proceedings between courts, the form of applications for non-molestation and occupation orders, and evidence in support of applications.

There is a lengthy, substantive section in Chapter 5 on ‘without notice’ applications which may have merited a separate chapter of its own. The criteria for without notice applications are addressed at some length, but no mention is made of the guidance provided by PD18A Paragraph 5.1. However, this section helpfully summarises the guidelines set out by Munby J in Re W (Ex Parte Orders) [2000] 2 FLR 927 and Re S (Ex Parte Orders) [2001] 1 FLR 308, and the principles in the recent President’s Guidance on the duration of without notice applications (Practice Guidance: Family Court – Duration of Ex Parte (Without Notice) Orders dated 13 October 2014). The relevant early case law is summarised in the text, which could have included more recent cases such as KY v DD (Without Notice Applications) [2011] EWHC 1277, [2012] 2 FLR 200, an important decision by Theis J who endorsed the Munby J guidelines in Re W and added three more relating to evidence put before the court in the absence of the applicant. Other recent cases that could also have been discussed include: Re C (Due Process) [2013] EWCA Civ 1412, [2014] 1 FLR 1239, R v R (Family Court: Procedural Fairness) [2014] EWFC 48, and JM v CZ (Costs: Ex Parte Order) [2014] EWHC 1125 (Fam), [2015] 1 FLR 559.
Moving on from ‘without notice’ applications, under the heading, ‘Conduct of Hearing’, this chapter deals comprehensively with the forms of orders that can be made, undertakings, and interlocutory injunctions, free-standing injunctions and declaratory orders. Finally, this chapter deals with the power to grant and enforce injunctions against certain vulnerable groups such as persons under 21 and mentally disordered persons.

Chapter 6, ‘Transfer of Tenancies’, succinctly and clearly sets out the relevant principles, procedure and orders applicable to transfer of tenancy applications under Schedule 7 of the FLA 1996, and Chapter 7 comprehensively addresses the issue of enforcement. It discusses the general principles applying to enforcement of protective orders, and includes a very helpful summary of enforcement remedies. It also discusses breach of a non-molestation order as an arrestable offence, an important change effected by the  DVCVA 2004. The committal hearing is covered in some detail, including the sentencing guidelines from Hale v Tanner [2000] 2 FLR 879 and from the more recent case of Hammerton v Hammerton [2007] EWCA Civ 248. However, the issue of purging contempt of court is dealt with very briefly, and more substantive information from the relevant case law setting out the court’s approach to the early discharge of perpetrators could have been included, such as Roberts v Roberts and Another [1990] 2 FLR 111 and CJ v Flintshire Borough Council [2010] EWCA Civ 393, [2010] 2 FLR 1224.  
Chapter 8 helpfully explains the new forms of protection introduced by Sections 24 to 31 of the Crime and Security Act 2010, namely, domestic violence protection notices (‘DVPNs’) and orders (‘DVPOs’), which enable the police and courts to exclude an alleged perpetrator from the home for a brief period so that the victim/children do not have to leave. 
Chapter 9, concerning the effect of domestic violence on private law Children Act proceedings is, perhaps, the Achilles heel of this otherwise useful book, as it contains a number of fundamental errors. On the most basic level, the author incorrectly assumes that the law relating to children where domestic violence is an issue is ‘now governed by a Practice Direction of the President [and] a revised Practice Direction annexed to the Family Procedure Rules 2010…[which] overlap in several instances’ (p. 129). There are not, however, two separate Practice Directions in force. The Practice Direction annexed to the Family Proceedings Rules (‘FPR 2010’) is the President’s Practice Direction, recently revised, and had already been annexed to the FPR 2010 prior to its revision. 
When introducing the Practice Direction, no mention is made of the guidelines laid down by the Court of Appeal in the leading case of Re L, V, M, H (Contact: Domestic Violence) [2000] 4 All ER 609, [2000] 2 FLR 334. The chapter is also silent on research commissioned by the Family Justice Council in 2006 which led to the Practice Direction being issued (see Craig 2007), and also fails to mention more recent national research for the Family Justice Council by Hunter and Barnett (2013) which led to many of the recent revisions to PD 12J. Additionally, the description of domestic violence contained in the pre-2014 version of PD12J is set out but not the revised description in the current version of PD12J which reflects the broader governmental definition discussed earlier in this review. The cases selected to illustrate the courts’ application of PD12J (four in total) are those that caution against the ‘excessive’ use of fact-finding hearings. No mention is made of those cases where the Court of Appeal castigated the lower courts for failing to hold fact-finding hearings, such as Re K and S (Children) (Contact: Domestic Violence) [2006] 1 FCR 316 and Re C (Children Proceedings: Powers of Transfer) [2008] EWCA Civ 502, [2008] 2 FLR 815, nor recent research which highlighted how allegations of domestic violence can ‘disappear’ if the fact-finding exercise is foregone (Coy et al 2012; Hunter and Barnett 2013).
Finally, it should be noted that there are a few ‘glitches’ in the text, particularly in Chapters 5 and 7, where incorrect paragraph numbers are provided to refer to issues considered later in the book, making it difficult to cross-reference, where necessary.
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